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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL

West Block-2, R.K. Puram, New Delhi — 110066.
Principal Bench, New Delhi

COURT NO. 1
Excise Appeal No, 5543-5545 of 2004
[Arising out of the Order-in-Appeal No.24-26/CE/BPL/2004 dated
09/02/2004 passed by The Commissioner of Central Excise (Appeals),
Bhopal. ]

For approval and signature :

Hon’ble Shri Justice R.M.S. Khandeparkar, President
Hon’ble Shri Rakesh Kumar, Member (Technical)

1. Whether Press Reporters may be allowed to see the
Order for publication as per Rule 27 of the CESTAT
Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of the
CESTAT {Procedure) Rules, 1982 for publication
in any authoritative report or not?

3. Whether their Lordship wish to sce the fair copy of
the order?

4, Whether order is to be circulated to the Department
Authorities?

M/s Betul Tyres and Tubes Industries Ltd. Appellant
Versus

CCE, Bhopal Respondent

Appearance

Shri Jeeresh Kumar, Advocate- for the appellant.
Shri Sunil Kumar, Authorized Representative (DR) — for the Respondent.

CORAM: Hon’ble Shri Justice R.M.S. Khandeparkar, President
Hon’ble Shri Rakesh Kumar, Member (Technical)



frnat-  Order No. P 9o //Q"’”h Daotiad:
f

DATE OF HEARING : 08/07/2010.

DATE OF DECISION : :
&

Per, Rakesh Kumar:-

The appellants are manufacturer of pneumatic rubber tyres and
tubes chargeable to Central Excise Duty under Chapter 40 of the Central
Excise Tariff. The period of dispute in this case is from March 1997 to
June 2001. The appellant sell the goods manufactured by them through
depot after Clearance of the goods on stock transfer basis. They had filed
price declarations under Rule 173C of the Central Excise Rules, 1994,
wherein they had claimed certain deductions from the selling price at the
depot on account of freight, warranty charges, bank charges, trade
discounts, loading and unloading charges incurred in course of
transportation of the goods. The Deputy Commissioner while finalising
the provisional assessment for this period, disallowed the deduction of
freight from the place of removal, warranty charges, bank charges, cash
discounts etc. The cash discounts were disallowed on the ground that the
same were special discounts to certain specific buyers and those
discounts were not known prior to clearance, as the same had not been
declared in the price list of the appellants. On appeal to Commissioner
(Appeals), the Commissioner (Appeals) vide the impugned order

dismissed the appeal holding as under:-

(1)  The appellant are not eligible for deduction of freight from
the factory gate to the depot as during the period of dispute,
as per the provisions of Section 4, in case of goods sold from

the depot it is the price of the goods at the depot at the time



2.

(2)

(3)

(4)

(5)

(6)

of removal from the factory which was the assessable value

and this would include the cost of transportation from the
factory gate to the depot. As regards, the deduction of
freight from the depot to the customer’s premises, the same
is 1o be disallowed as the same was not separately shown in
the Central Excise invoice and though the appellant claim
that the freight has been shown separately in the commercial
invoices, this claim is not backed by the evidence in form of
transporter’s bill etc.;

The deduction of additional or special discounts whose
existence was not known prior to the removal of the goods is
not admissible. As regards, the turnover discount claimed
by the appellants, as no evidence has been produced that the
same was actually passed on to the customers, its deduction
cannot be allowed ,

Any deduction from the assessable value of the warranty
charges is not allowable as repeatedly held by Hon’ble
Supreme Court ;

The deduction of bank charges/demand draft commission
camnot be allowed unless the cvidence that the same had
been incurred is produced ;

There is no provision in the Central Excise Law for
deduction from the assessable value on account of old dues
from the buyers and paying duty on the remaining assessable
value. Such deduction from assessable value, therefore, is
not allowed ;

The deduction on account of handing charges which are
basically loading and unloading charges incurred in course
of transportation of the goods, but_:;he;jl\)sence of any
corroborative evidence, these deductions g3 not admissible.
As such, the original Adjudicating Authority has correctly

disallowed the same.

Heard both the sides.



3. So far as the question of exclusion of warranty charges from

assessable value is concerned, as held by Hon’ble Supreme Court in the
case of Union of India vs. Bombay Tyre International Pvt. Ltd.
reported in 1983 E.L.T.18%6 S.C. the warranty charges are part of the
assessable value and their deduction cannot be allowed. As regards, the
other issues we find that this Tribunal in the case of Wearwel! Tyres and
Tubes Industries Pvt. L.id. vs. CCE, Bhopal decided vide final order No.
1397-98/09-Ex dated 18/12/09, where the facts and the issue involved are
identical, had remanded this maiter to the original Adjudicating Authority
for denovo adjudication, as per directions in that order. In view of this,
while the Commissioner { Appeals)’s order with regard to the inclusion of
warranty charges in the assessable value is upheld, the rest of the order is
set aside and the matter is remanded to the original Adjudicating
Authority for denovo adjudication taken into consideration our directions
on various issues in our order No,139798/09-Ex dated 18/12/09 in the

case of Wealwell Tyres and Tubes Pvt. Ltd. vs. CCE. Bhopal.

(Pronounced in open court on _2 1 IT ' ! ’.)

(Justice R.M.S. Khandeparkar)
President

{Rakesh Kumar)
Member (Technical)
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