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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
west Block No. 2, R.K. Puram, New Delhi - 110 066.
Principal Bench, New Delhi

COURT NO. 1
Excise Appeal No. 1110 of 2005

[Arising out of the Order-in-Appeal No. 595/CE/JAL/2004 dated
29/12/2004 passed by The Commissicner {Appeals), Central
Excise, Jalandhar.]

For Approval and signature :

Hon’ble Justice R.M.S. Khandeparkar, President

Hon’ble Shri Rakesh Kumar, Member (Technical)

1. Whether Press Reporters may be allowed to see
the Qrder for publication as per Rule 27 of the
CESTAT {Procedure) Rules, 19827

2. Whether it would be reieased under Rule 27 of
the CESTAT (Procedure) Rules, 1882 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair
copy of the order?

4, Whether order is to be circulated to the
Department Authorities?

M/s Geco Electricals Corporation Appellant
Versus

CCE, Jalandhar Respondent

Appearance

Ms. Asmita Nayak, Advocate - for the appellant.

Shri B.K. Singh, Authorized Representative (Jt. CDR) - for the
Respondent.

CORAM : Hon’ble Justice R.M.S. Khandeparkar, President
Hon’ble Shri Rakesh Kumar, Member (Technical}

DATE OF HEARING : 01/07/2010.
DATE OF DECISION : 01/07/2010.

) EX
[~rrvp & Qrder No. «2 G Df/jot? e’ Dated : L




Per. Rakesh Kumar :-

This appeal is against the Commissioner (Appeals)’s order

disallowing the deduction of -

(a) freight amount collected by the appellants over and
above the assessable value in respect of supplies to

Government departments ;

{b) deduction on account of equalized freight which has
not been shown separately in the invoice but is claimed to

be included in the price charged ; and

(c) deduction of courier charges for despatching copies of
sales invoices and other bank documents,
for determining the assessable value.

2. Heard both the sides,

2.1  Ms. Asmita Nayak, Advocate, the learned Counsel for the
appellants assailing the impugned order pleaded that the dispute
in this case pertains to the period from July 2000 to February
2001, that during this period as per the explicit provisions of Rule
5 of the Central Excise Valuation Rules, 2000, when the goods
are sold for delivery at a place other than the place of removal,
then assessable value would be the transaction value excluding
the actual cost of transportation from the place of removal up to
the place of delivery, provided the cost of transportation is
charged to the buyer in addition to the price of the goods and is

shown separately in the invoice for such excisable goods, that in

respect of sales to Government departments, the appellant had




shown the freight expenses from the place of removal separately
in the invoices and hence the freight expenses cannot be included
in the assessable value and the Commissioner (Appeals)’s order
disallowing their exclusion from the assessable value is not
correct, that as regards the sale to other buyers where the price
charged from the buyers includes the freight expenses on
equalized basis, though such equalized freight is not separately
shown in the invoices, even in such cases the deduction of the
equalized freight from the place of removal to the place of
delivery is to be allowed, that in this regard reliance is placed on
the Tribunal’s judgment in the case of West Coast Paper Mills
Ltd. vs. CCE, Bangalore reported in 2004 (172) E.L.T. 493
(Tri. — Bang.), that the Commissioner (Appeals)’s order
disallowing the deduction of equalized freight in such cases is not
correct, that the postal charges i.e. courier charges for
despatching the copies of the invoices and other documents
cannot be the amounts charged from the buyers by the reason of
or in connection with the sale of the goods and hence these
charges are not includable in the assessable value and that in

view of this, the impugned order is not correct.

2.2 Shri B.K. Singh, the learned Jt. CDR defended the
impugned order reiterating the Commissioner (Appeals)’s

findings.

3. We have carefully considered the submissions from both

the sides and perused the records.




3.1 So far as the first issu€ relating to exclusion from the
assessable value of the freight expenses from the place of
removal to the place of delivery in respect of sales to
Government departments are concerned, W€ find that while the
amount claim to bé freight expenses from the place of removal to
the place of delivery are separately shown in the invoices, the
Commissioner {Appeals) has disallowed the exclusion of these
expenses from the assessable value on the ground that except
for a few invoices}in all other invoices the place of delivery is not
mentioned and, therefore, it is not possible to ascertain as to
whether the amounts claimed to be freight expenses are actually
the expenses incurred towards freight from the place of removal
to the place of delivery. On going through the impugned order,
we find that the Commissioner (Appeals) has given a clear finding
that though the appellants were asked to produce the purchase
orders and GRs tO verify the place of delivery and the amounts
claimed as freight expenses, they failed to supply the same. in
view of this, we upheld the Commissioner (Appeals)’s order
disallowing the exclusion of the amounts claimed to be freight
expenses from the assessable value, as in terms of Rule 5 of
Central Excise Valuation Rules what is permissible for deduction
for determining the assessable value is the actual amount of
freight from the place of removal to the place of delivery and not

any amount arbitrarily claimed to be the freight expenses.

3.2 As regards the second point of dispute, the same is in

respect of sales to certain buyers where the invoices did not




separately mention the quantum of freight expenses and the
appellant's claim is that the invoice price includes the freight
charged from the buyers gfoaualized basis. While in terms of
provisions of Section 4, as it stood during the period of dispute,
the assessable value of the goods is the transaction value for
delivery at the time and place of removal, where the assessee
and the buyer are not related and the price is soie consideration
for sale)and a natural corollary to this provision of Section 4
would be that when the price charged by an assessee from the
buyer is for delivery at a place other than the place of removal,
the transport expenses from the place of removal to the place of
delivery would have to be excluded for arriving at the assessable
value i.e, the transaction value at the place of removal, as held
by Larger Bench of the Tribunal in the case of CCE, Mumbai -
III vs. Supreme Petrochem Ltd. reported in 2009 {(240)
E.L.T. 38 (Tri. — LB), since the transaction value depends on
the contract between the seller and the buyer and the revenue is
not prevy to the transaction of sale, the burden of proving that
the transaction value includes some charges like freight expenses
from the place of removal to the place of delivery, whose
deduction is permissible, would be on the assessee. In this case
when the appellant’s invoices do not mention the freight
expenses separately and the appellant claims that the invoice
price includes the freight charged on equalized basis from place
of removal to the place of delivery, the burden of proving that

the invoice price includes the freight expenses and its quantum

would be on the appellant, but in this case no evidence in support




of this claim of the appeilant has been produced by them. In view
of this, we hold that Commissioner {Appeals) has rightly

disaliowed the deduction of freight expenses.

3.3 As regards the third issue regarding exclusion of the courier
charges for despatching copies of the sales invoices and other
bank document from the assessable value, we find that as per
the provisions of Section 4 (3) (d) of Central Excise Act, the
transaction value means the price actually paid or payable for the
goods when sold, and includes in addition to the amount charged
as price, any amount that the buyer is liable to pay to or on
behalf of the assessee, by the reason of, or in connection with
sale, whether payable at the time of the sale or at any other
time, including, but not limited to, any amount charged for, or to
make provision for, advertising or publicity, marketing or selling
organization expenses, Sstorage, outward handling, servicing,
warranty, commission or any other matter, but it does not
include the amount of duty of excise, sales tax and other taxes, if
any, actually paid or payable on such goods. We are of the view
that the courier charges for sending the invoice and bank
documents cannot be said to be the charges by the reason of or
in connection with the sale of the goods and hence the
Commissioner (Appeals}’s order disallowing their exclusion from

the assessable value is not correct and is liablie to be set aside.

4. In view of the above discussion, while we uphg!d the
Commissioner (Appeals)’s order with regard to deduction of the

freight expenses in respect of sales to Government departments




and deduction of equalized freight in the cases where the invoice
price does not mention the freight expenses separately, we set
aside the Commissioner (Appeals)’s order disaliowing the
exclusion of courier expenses for despatching the copies of the
invoices and bank documents from the assessable vajue. The

appeal is !thus’partly allowed.

(Operative part of the order pronounced in the open court.)

(Justice R.M.S. Khandeparkar)
President

(Rakesh Kumar)

Member (Technical)
PK




