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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
Waest Block No. 2, R.K. Puram, New Delhi - 110 066.

COURT NO. I
Excise Appeal No. 968 of 2005

[Arising out of the Order-in-Original No. 02/Comm/Tech./2004
dated 09/12/2004 passed by The Commissioner, Central Excise,
Kanpur.]

For Approval and signature :
Hon’ble Shri Justice R.M.S. Khandeparkar, President
Hon’ble Shri Rakesh Kumar, Member {Technical)
1. Whether Press Reporters may be allowed to see
the QOrder for pubfication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of
the CESTAT {Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair
copy of the order?

4, Whether order is to be circulated to the
Department Authorities?
M/s Ganpati Industries Limited Appellant
Vearsus
CCE, Kanpur Respondent
A ranc

None — for the appellant.
Shri S.R. Meena, Authorized Representative (DR} - for the

Respondent.

CORAM : Hon’ble Shri Justice R.M.S. Khandeparkar, President
Hon’ble Shri Rakesh Kumar, Member (Technical)

DATE_ OF HEARING : 25/01/2011.
DATE OF DECISION : 25/01/2011.

Final Crder No. S r//ﬁ_,o 11— EXpated ;




The appellant are manufacturers of MS Ingots chargeabie
to Central Excise Duty. During the period of dispute,they were
functioning under the compounded levy scheme of Section 3A of
Central Excise Act, 1944 readwith Rule 96 ZO (1) to 96 ZO (4) of
the Central Excise Rules, 1944. During the period of dispute
Section 3A (1) of the Central Excise Act, 1944 empowered the
Central Government to notify the goods, having regard to the
nature of process of manufacture or production, the extent of
evasion of duty in regard to such goods or such other factors, as
may be relevant, for a special procedure for discharge of duty
liability based on annual capacity of production. Sub-Section (3}
of Section 3A provided that duty of excise on the goods so
notified shall be levied at such rate, as the Government may
prescribe by notification. Provisc to sub-Section (3) provided that
where a factory producing notified goods did not produce the
notified goods during any continuous period of not less than 7
days, the duty calculated on proportionate basis shall be abated
in respect of such period if the manufacturer of such goods fulfils
such conditions as may be prescribed. The MS Ingots being
manufactured by the appellant have been notified under Section
3A {1) of the Central Excise Act and in this regard a special
procedure, as detailed in Rute 96 ZO (1) to 96 ZO (4) has been

prescribed. As regards the abatement for the peried of non-

production of not less than 7 days, sub-Rule {2) of Rule 96 ZO




prescribes certain conditions — ONe of the main condition being
that the manufacturer shall inform in writing about the closure to
the Jlurisdictional Assistant Commissioner with a copy to the
Range Officer either prior of the date of closure or on the date of
closure and while giving such intimation he shall also intimate the
reading of the electricity meter. Similarly, this sub-rule aiso
provides that when the manufacturer re-starts the production, he
shall inform in writing about the starting of production to the
jurisdictional Assistant Commissioner with the copy to the Range
superintendent. In this case, the appellant had stopped
production due to certain reasons during the period from 28/5/98
to 11/6/98 and 20/6/98 to 30/6/98 and had re-started the
preduction on 12/6/98 and 1/7/98 respectively. With regard to
stopping of production on 28/5/98, the required intimation
alongwith the electricity meter reading was given to the Assistant
Commissioner on 28/5/98 and copy of the intimation was given
to the Range Officer on 29/5/98. As regards the stopping of the
production on 20/6/98, the required intimation was given by the
appellant to the Assistant Commissioner on 21/6/98 and the copy
of the intimation was sent to the Range Officer on 22/6/98. The
Commissioner vide order-in-original dated 9/12/04, however,
allowed the abatement only for the period from 29/5/98 to
11/6/98 and from 22/6/98 to 30/6/98 and as such he did not
allow the abatement for 28/5/98 for the first period of stoppage

and for 20/6/98 and 21/6/98 in respect of second pericd of

stoppage. Appellant hadc filed this appeal against the




Commissioner’s order disaliowing the abatement for 28/5/98 and

21/6/98.
2. Heard both the sides.

3. None appeared for the appellant though the intimation

about the hearing had been sent well in advance.

4, Heard Shri S.R. Meena, the learned Departmental
Representative, who defended the impugned order by reiterating
the findings of the Commissioner and emphasised that since in
terms of the provisions of Rule 96 ZO (2), the appellant were
required to inform about the stoppage of the production one day
in advance and since they failed to do so, the Commissioner has
rightly disallowed abatement for 28" May 1998 and 20™ and 21*

June, 1998.

5. We have carefully considered the submissions of the
learned Departmental Representative and have gone through the

memorandum of appeal filed by the appellant.

6. For claiming abatement regarding stoppage of preduction,
the assessee, as per the provisions of Rule 96 Z0 (2))has to
inform the Jurisdictional Assistant Commissioner with & copy to
the Range Superintendent either prior to the date of closure or on
the date of closure alongwith the electricity meter reading. In this
case jthe first period of stoppage of production was from 28/5/98

to 11/6/98 and there is no dispute that the intimation regarding

stoppage of production alongwith the reading of the electricity




meter had been given to the jurisdictional  Assistant
Commissioner on 28/5/98, though the copy of the intimation
given to the Assistant Commissioner was submitted to the Range
Officer only on the next day. The Assistant Commissioner has
confirmed that the necessary intimation had been received in his
office on 28/5/98, the date on which the production had been
stopped. Rule 96 ZC (2) requires intimation regarding closure
either prior to the date of closure or on the date of closure. Since,
in this case, the intimation regarding the closure had been given
on 28/5/98 alongwith the electricity meter reading, the
Commissioner’s order disallowing the abatement for 28/5/98 is

not correct.

7. As regards the second period of stoppage of production
from 20/6/98 to 30/6/98, the plea of the appellant is that the
production had been stopped on 20/6/98 due to disconnection of
the electricity and this fact has been confirmed by the Assistant
Engineer, Electricity Distribution. However, the intimation
regarding the stoppage of production of production had been
submitted to the Assistant Commissioner on 21/6/98 alongwith
the meter reading and Its copy had been sent to the Range
Officer on 22/6/98. Since the necessary intimation regarding
closure had been given on 21/6/98 alongwith the reading of the
electricity meter and since as mentioned above, the requirement
of Rule 96 Z0 (2} is giving the intimation either pricr to the date

of closure or on the date of closure and since in this case, the

intimation about closure was given only on 21/6/98, while the




factory had closed since 20/6/98, the Commissioner has rightly
denied the abatement for 20/6/98, which has not been disputed
by the Appellant, but the Commissioner’s order disallowing
abatement for 21% June 1998 is not correct as the intimation
regarding stoppage of production had been given to Assistant

Commissioner on 21/6/98.

8. In view of the above discussion in respect of first period of
stoppage, the abatement is allowed for 28/5/98 and in respect of
second period of stoppage of production, the abatement is
allowed for 21/6/98. The impugned order stands modified, as

above. The appeal is, therefore, allowed.

(Operative part of the order pronounced in the open court.)

(Justice R.M.S. Khandeparkar)
President

(Rakesh Kumar)
Member {Technical)




