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CUSTOMS EXCISE & SERVICE TAX
APPELLATE TRIBUNAL,

West Block No.2, R.K.Puram, New Delhi

COURT-I

Date of hearing/decision: 11.2.2011

Sl. No. Stay Application Appellants/applicants Respondent
No. in Appeal No.
1-2. E/S/2008 Kores India Ltd., Vs C.C.E, Indore
&2037/10
E/2099 & 2123/10
3. E/S/2009/10 Kool Toolz Art Material Vs C.C.E, Indore
E/2100/10 P. Ltd.,
4-5, E/S/2010- Pranav Packwell P. Ltd., Vs C.C.E, ndore
2011/10
E/2101-2102/10
6. E/S/2013/10 Sandeep Prapanna, Vs C.C.E., Indore
E/2103/10 Director
7. E/S/2014/10 Vinod Agarwal, Director Vs C.C.E.,Indore
E/2104/10
8. E/S/2016/10 Colours Of Fun Art Vs CC.E., Indore
E/2105/10 Materials P. Ltd.,
9. E/S/2017/10 Gopal Namdev,Director Vs CC.E.,Indore
E/2106/10
10. E/S/2019/10 Balaji Multi Colours P. Vs C.C.E., Indore
E/2107/10 Ltd.,
11. E/S/2020/10 Sanjay Gupta Vs. C.C.E., Indore
E/2108/10
12. E/S/2021/10 A.K.Sodhani, Director Vs C.C.E., Indore
E/2109/10
13. E/5/2022/10 Sandhya Sales Agencies Vs C.C.E., Indore
E/2110/10 P. Ltd.,
14. E/S/2024/10 Shailendra Daga, Vs CC.E., Indore
E/2111/10 Director
15. E/S/2025/10 Sandhya Sales Agencies Vs C.C.E., Indore
E/2112/10 P. Ltd., e
16. E/S/2027/10 Neha Stationary P. Ltd., Vs C.C.E.,Indore 7
E/2113/10
17. E/S/2028/10 V.Selappan Vs C.C.E. Indore
E/2114/10
18. E/S/2029/10 Mars Stationary P. Ltd., Vs C.C.E. Indore
E/2115/10
19. E/S/2030/10 Neptune Stationary P. Vs C.C.E., Indore
E/2116/10 Ltd.,
20- E/S/2031- Jupiter Stationary P. Vs C.C.E., Indore
21. 2032/10 Ltd.,

E/2117-2018/10




22- E/S/2033- Spearhead Diagnostics & Vs C.C.E.,Indore

23. 2034/10 System P. Ltd.,
E/2119-2120/10

24. E/S/2035/10 Neha Stationary P. Ltd., Vs C.C.E., Indore
E/2121/10

25. E/S/2036/10 Kores India Ltd., Vs C.C.E.,Indore
E/2122/10

26. E/S/2038/10 A.K.Chopra, Director Vs C.C.E., Indore
E/2124/10

27. E/S/2039/10 Nandini Stationary P. Vs C.C.E., Indore
E/2125/10 Ltd.,

28. E/S/2040/10 Kool Toolz Art Material Vs C.C.E., Indore
E/2126/10 P. Ltd.,

29. E/S/2041/10 Balaji Multi Colours P. Vs C.C.E., Indore
E/2127/10 Ltd.,

30. E/S/2042/10 Colours Of Fun Art Vs C.C.E., Indore
E/2128/10 Materials P. Ltd.,

[Arising out of order in original No.10-11/Commr.Cex/IND/2010 dated
16.4.2010 passed by Commissioner, Central Excise, Customs & Service Tax,
Indore , M.P.

Appearance:

S/Shri

Joseph Vellapally, Senior Advocate with Ramesh Nair and Alok Barthwal,
Advocates for the appellants/applicants
R.K. Verma, Authorized Departmental Representative (DR) for the Revenue

Coram: Hon'ble Shri Justice R.M.S. Khandeparkar, President

Hon'ble Shri Rakesh Kumar, Technical Member
5‘7’/&\/ Oral Order No. cQ @2~ 5/ é (/0@0 M —€. AN

Per Shri Justice R.M.S. Khandeparkar:

Heard. As we propose to dispose of all the appeals, we allow
the applications without insisting for pre-deposit of the demand and direct
the registry to place the corresponding appeals themselves for final disposal

forthwith. The applications accordingly stand disposed df.

(Justice R.M.S. Khandeparkar)
President

Rakesh Kumar)
Technical Member




CUSTOMS EXCISE & SERVICE TAX
APPELLATE TRIBUNAL,

West Block No.2, R.K.Puram, New Delhi
COURT-I1

Date of hearing/decision: 11.2.2011

SI. No. Central Excise Appellants Respondent
Appeal No.
1-2. E/2099 & 2123/10 Kores India Ltd., Vs C.C.E, Indore
3. E/2100/10 Kool Toolz Art Material Vs C.C.E, Indore
P. Ltd.,
4-5:; E/2101-2102/10 Pranav Packwell P. Ltd., Vs C.C.E, ndore
6. E/2103/10 Sandeep Prapanna, Vs C.C.E., Indore
Director
7. E/2104/10 Vinod Agarwal, Director Vs C.C.E.,Indore
8. E/2105/10 Colours Of Fun Art Vs CC.E., Indore
Materials P. Ltd.,
9. E/2106/10 Gopal Namdeyv,Director Vs CC.E.,Indore
10 E/2107/10 Balaji Multi Colours P. Vs C.C.E., Indore
Ltd.,
11.  E/2108/10 Sanjay Gupta Vs. C.C.E., Indore
12. E/2109/10 A.K.Sodhani, Director Vs C.C.E., Indore
13. E/2110/10 Sandhya Sales Agencies Vs C.C.E.,, Indore
P. Ltd.,
14. E/2111/10 Shailendra Daga, Vs CC.E., Indore
Director
15. E/2112/10 Sandhya sales agencies Vs C.C.E., Indore
p. Ltd.,
16. E/2113/10 Neha Stationary P. Ltd., Vs C.C.E.,Indore
17. E/2114/10 V.Selappan Vs C.C.E. Indore
18. E/2115/10 Mars Stationary P. Ltd., Vs C.C.E. Indore
19. E/2116/10 Neptune Stationary P. Vs C.C.E.,, Indore .

Ltd.,




20-  E/2117-2018/10 Jupiter Stationary P. Vs C.C.E., Indore
Ltd.,
27~ Ef2116-2120/10 Spearhead Diagnostics & Vs C.C.E.,Indore
™3 System P. Ltd.,
24, E/2121/10 Neha Stationary P. Ltd., Vs C.C.E., Indore
2500 812122710 Kores Indie Ltd., Vs C.C.E.,Indore
26, F/2124/10 A.K.Chopra, Director Vs C.C.E., Indore
27.  E/2125/1C Nandin: Stationary P. Vs C.C.E., Indore
< Ltd.,
28.  E/2126/10 Koo! Toolz Art Material Vs C.C.E., Indore
. P. Ltd.,
2%, E/2127/10 Balaji Multi Colours P, Vs C.C.E., Indore
Ltd.,
3¢, %/2128/10 Colours Of Fun Art Vs C.C.E., Indore

Materials P. Ltd.,

Arising out of crder in original No.10-11/Commr.Cex/IND/2010 dated
16.4.2010 passed by Commissioner, Central Excise, Customs & Service Tax,
Indore , M.P.]

For Approval and Signature:

Hen'ble Shri Justice R.M.S. Khandeparkar, President
~on’ble Shri Rakesh Kumar, Technical Member
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Appearance:
5/8hri
joseph Veilapally, Senior Advocate with Rarresh Nair and Alok Barthwal,

Advocates for the appellants/applicants
R.K. Verma, Authorized Departmental Representative (DR) for the Revenue

"(T;oram: Hon’ble Shri Justice R.M.S. Khandeparkar, Presicent
' Hon’ble Shri Rakesh Kumar, Technical Member
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Per Shri Justice R.M.S. Khandeparkar:

These appeals are taken up for hearing in terms of the order
passed today in stay applications Nos.2008, 5037 of 2010 and other connected
matters. Since a common guestion of law and facts arise in all these matters,
they were heard together and are being disposed of by this common order.

2. All these appeals arise from a common order dated 16.4.2010
passed by the Commissioner (Appeals), Indore. By the impugned order, the
Commissioner (Appeals) has confirmed the duty demand against M/s Kores
India Ltd. and several other appellants along with interest thereon as also has
imposed penalty and ordered confiscation of the seized materials with option
to redeem the confiscated goods on payment of specified fine.

3. We have heard the Advocate for the appellants and the DR for the
respondent. Though the impugned order is sought to be challenged on various
grounds, it is not necessary to deal with all these grounds and suffice to refer
to only one ground namely non-application of mind by the Commissioner to
the facts of the matter while deciding the cases. Indeed, as rightly contended
on behalf of the appellants, the impugned order ex-facia discloses total non-
application of mind by the adjudicating authority while levying duty against
several firms.

4. M/s Kores India Ltd. were engaged in the manufacture of various
stationery items including staple pins. In view of the decision of the
Government of India to reserve the manufacture of staple pins by small scale
industry, it is the case of the appellants that M/s Kores India Ltd. which is
ceased to manufacture the said items since 1992 and allowed their ex-
employees to manufacture the same in their independent unit while providing
necessary guidance and help whenever required. It is however the case of the
Department that under the guise of giving guidance and help to those units
which was in fact M/s Kores India Ltd. itself continued to manufacture the said

items with the help of those units and failed to pay the duty and wrongfully




availed the benefit of SSI exemption and, therefore, investigation was carried
aut and ultimately the impugned order came to be passed.

5 Plain reading of the impugned crder reveals that while analysing
the entire case to ascertain whether SSI units located in the rural areas are

ceally dummy units of M/s Kores India Ltd. , the following conclusions were

cught to be drawn:

U

[0 Rural units were working on paper till such manufacturing of
staple pins.
- ) Those units claim that they were doing packing activities in the

course of search concducted on 4.4.2005, no packing materials
were found even loose staple pins and even no packing
activity was found in the premises occupied by thcse units.

fiii) Pural unit was limited to preparation of documents while
actual manufacture and packing was done by the SSI units
located in urban areas.

{iv) In the entire manufacturing, packing was done by the urban
$SI units that the noticee No.2 to 5.

{v) The SSI units were administrative and financial controlled by

M/s Kores India Ltd. through their employees and ex-

employees.
(vi) There is no separate demand of duty from the dummy units.
{vii) The noticee No.2 to 5 have manufactured goods on behaif of

M/s Kores India Ltd. and extended help to M/s Kores India Ltd.
in removal of the same in the guise of job work and therefore,
jiable to penalty.

{viii) The noticee No.13 to 21 played an active role in creation of
dummy units and was administrative and financia! control by
M/s Kores India Ltd. and were made an important link
between Kores India Ltd. and the dummy units for evasion of

excise duty and hence liable for penalty.




(ix) The SSI units and Kores India Ltd. with the help of noticee
No.2 to 12 were intentionally involved in evasion of duty by
fabricating documents and therefore, the Department
correctly invoked the extended period of limitation  for
recovery of duty so evaded. As regards the noticee No.10, 19,
20 are concerned, they related to occupants of the premises
where the goods were confiscated .

5. On the basis of the above finding, the adjudicating authority has
confirmed the demand of duty against M/s Kores India Ltd. and noticee No.6
to 11.

7. The above quoted findings would apparently disclose that the
adjudicating authority on one hand has arrivea at the finding that no
manufacturing activity was carried out by noticee No.6 to 11 but, in fact, the
manufacturing activities were carried out by noticee No.2 to 5. However, while
demanding duty, the same has been confirmed against noticee No.6 to 11 and
there is no such duty dernand against noticee No.2 to 5.

8. As regards Kores India Ltd., the finding is to the effect that
administrative and financia! control of those units were controlied by Kores
tndia Ltd. through their employees and ex-employees. The discussion
oreceding the said finding however nowhere disclosesthe analysis of the
materials whicn can justify the said findings. It is aiso to be noted that
undoubtedly, there is some reference to the statements made by some of the
Nirectors of some of the firms. However, it is the grievance on behalf of the
appeilants that reference has been made selectively to % statements and
also ignoring cross-examination. Though the adjudicating authority may be
empowered to reject the statement which could not be believed, the
authorities could not have ignored the said statement without any justification.
9. Our attention was also drawn to the decision of the Apex Court in
the matter of Gajanan Fabrics Distributors vs. C.C.E., Pune reported in 1997
{92) ELT 451 and particularly para > and 3 of the said decision, the same read

thus-




"2, We find, after having heard learned counsel, that it is necessary

to remand the matters to the Collector to consider the entire case afresh.

The principal factor that leads us to this conclusion is the finding of the
Collector, upheld by the Tribunal, that the seven units which are the
appellants before us “are only a corporate facade although registered with

the various authorities with a view to camouflage their actual identity and
thereby avail of the exemption which, otherwise, would be inadmissible to
them”. The Tribunal failed to give due attention to the fact that the
Collector had confirmed, in the sum of Rs. 11,84,708.51, the demand
made in the show cause notices upon all seven units and their partners or
Directors. Having regard to his conclusion that all units other than
Gajanan Weaving Mills were fictitious units, the sequitur, one would have
assumed could only be that it was Gajanan Weaving Mills which was the
assessee and liable to satisfy the demand. By confirming the demand upon
all the seven units the Collector appears, however, to have treated them all
as assessees and, implicitly recognised their independent existence.

3. The facts of these cases, therefore, require to  be re-considered,
having regard also to the law that has now been settled by judgments of
this Court and the High Courts subsequent to the passing of the order
under challenge.”

10. Taking into consideration the settled law that duty of excise can
be demanded in relation to the manufacturing activity and, therefore, before
confirming the demand, the adjudicating authority has to identify the
manufacturer or manufacturers as the case may be in relation to relevant
product or products and thereafter assess duty liability, we find that no such

exercise has been done by the adjudicating authority in the matter in hand.

Rather, the findings arrived at as quoted above disclose that the adjudicating

authority has held that noticee No.6 to 11 have not carried out any
manufacturing activity and were engaged only in paper work yet they have

been made liable to pay the duty and at the same time though the

adjudicating authority has held that actual manufacturing was done by urban

units as SSI that is noticee No.2 to 5 yet they have been held liable only for

penalty. There is no finding that the noticee No.6 to 11 are the dummy units

of M/s Kores India Ltd.

11. It is also to be noted that the adjudicating authority has also to

deal with other statements and cross-examination. Undoubtedly, if the same

are unreliable, nothing prohibits the authority from rejecting the same.

However, to reject the same, the reasons are to be recorded but the

materials on record can not be ignored. The assessee as well as the appellate




authority is entitled to know why the adjudicating authority rejects certain
material on record When the materials on record are ignored, the reason for
rejection, therefore, remains unrevealed. The order of the adjudication is
anpealable order and therefore, it is the duty of the adjudicating authority to
pass a reasoned order which should disclose the reasons for every such
decision including the decision to reject the materials on record.

12. Under these circumstances, therefore, we are left no alterative
than to set aside the impugned order and remand the same to the adjudicating
authority to decide the matters afresh after taking into consideration all the
materials on record and of proper application of the provisions of law
applicable to the facts of the case. Needless to say that parties should be given
an opportunity of hearing before deciding the matters.

13. The appeals are accordingly disposed/of n above terms.

(Justice R.M.S. Khandeparkar)
President

Rakesh Kumar)
Technical Member




