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CUSTOMS EXCISE & SERVICE TAX
APPELLATE TRIBUNAL,

west Block No.2, R.K.Puram, New Delhi
COURT-1
Date of hearingfdecision:3.3.2011
Central Excise Appeal No, 815 of 2005

[Arising out of order in appeal No.801fCEfCHDf2004 dated 9.12.2004
passed by Commissioner(Appeals), Central Excise, Chandigarh.

For Approval and Signhature:

Hon'ble Shri Justice R.M.S. Khandeparkar, President
Hon’ble Shri Rakesh Kumar, Technical Member

1 | Whether Press Reporter may be allowed to see the

Order for publication as per Rule 26 of the CESTAT \‘;l/)

(Procedure) Rules, 19827 - |

5 | Whether it should be released under Rule 26 of $
v

CESTAT (Procedure) Rules, 1982 for publication in
any authoritative report or not?

Py

3 | Whether their Lordships wish to see the fair copy of | Seen
the Order? |
4 | Whether Order is to be circulated to the Yes
| Departmental authorities? o

C.C.E., Chandigarh - Appellant
Vs.

M/s Siel Chemical Complex Respondent
Appearance:

Shri S.R. Meena, Authorized Departmental Representative(DR) for the
Revenue and Shri A. Sagar, Advocate for the respondents

Coram: Hon’ble Shri Justice R.M.S. Khandeparkar, President
Hon’ble Shri Rakesh Kumar, Technical Member

I it Oral Order No. <299 [‘f 0‘2-"’ €,

per Shri Justice R.M.S. Khandeparkar:

Heard the DR for the appeilants and the Advocate for the

respondents,




2. This appeal arises from the order dated 9.12.2004 passed by
the Commissioner {Appeals) whereby the order passed by the adjudicating
authority has been set aside. The Additional Commissioner, Chandigarh by
his order dated 23.8.2004 had confirmed the demand and ordered recovery
of Rs.5,72,537/- along with interest and equal amount of penalty from the
respondents. Consequent to the impugned order, the said demand and
imposition of the penalty has been set aside.

3. The respondents manufacture liquid chlorine gas classifiable
under sub-heading 2804.21 of the schedule to the Central Excise Tariff Act,
1985. On visit of the respondent’s factory by preventive staff of the Excise
Department on 31,12.2002 and subsequent perusal of the records, it was
revealed that for the period from April 1999 to 31.8.2003, the respondents
had been offering discount to different buyers in comparison to some other
On investigation, it was revealed that there was difference between the
assessable value of the chlorine gas sold by the respondents to ather buyers
inasmuch as that the other buyers were supplied the gas in the cyiinders of
the manufacturer whereas discount was given to those buyers who were
providing their own cylinders for filling gas. Consequently, show cause notice
dated 19.4.2004 came to be issued to the respondents which was contested
by the respondents.

4. Placing reliance in the decisions in the matter of Commissioner
of Central Excise, Ghaziabad vs. Modi Gas & Chemicals Ltd. reported in 2010
(261) ELT 1154 (Tri-Del.) , Kota Oxygen (P) Ltd. Vs. C.C.E., Jaipur reported
in 2000 {121) ELT 369 (Tribunal) and 2001 (128) ELT A 68 (SC), the DR
submitted that the respondents were not entitled to two different measures
in relation to valuation of the goods supplied to the buyers and the law on
this point is being well settled by the said decisions, the Commissioner

(Appeals) erred in setting aside the order passed by the adjudicating

authority.



5. The learned Advocate appearing for the respondents on the
other hand placing reliance In the matter of C.C.E., VS. ndian Oxygen Ltd.
Reported in 1988 (36) ELT 730 (SC) submitted that in view of the decision in
Modl Gas & Chemicals Ltd. case could be said to be applicable only from 1%
July 2000 onwards in view of the amendment brought about to Section 4
particularly in relation to the meaning of the expression “transaction value”
put as far as the case prior to 1% July 2000 is concerned, the same is fully
covered by the decision of the Supreme Court in Indian Oxygen (Gas case
and therefore, to that extent, no fault can be found with the view taken by
the Commmissioner (Appeals) under the impugned order.

6. The Tribunal in Modi Gas & Chemicals Ltd. Case after taking inte
consideration the concept of transaction value and Rule 6 of the Central
Excise Valuation Rules (Determination of Price of Excisable Goods) Rules,
2000 held that the valuation of the goods cannot be without taking into
consideration the concept of transaction value as introduced under Section 4
of the Central Excise Act, 1944, Applying the same rule to the facts of the
case, the Department is justified in contending that the valuation of the
product supplied to the buyers who were providing their own cylinders could
not have been different from the one in the case where the gas was supplied
In cylinders of the manufacturers themselves and hence the deduction on
account of cylinders having been brought by the buyers was not permissible.
To that extent, certainly, the impugned order cannot be said to have been in
consonance with the provision of law. However, this would apply as rightly
pointed out by the Advocate for the appellants from 1% July, 2000 onwards.
As far as situation prior thereto is concerned, it was fully covered by the
decision of the Supreme Court in Indian Oxygen Ltd. case.

7. The decision in Kota Oxygen (P) Ltd. has no application to the
facts of the case. In that case, the issue related to collection of rental

charges in respect of cylinders wherein gas was filied for supply to the buyers




relating to the period prior to 1™ July, 2000. The decision will not apply to
the facts of the case in hand.

8. For the reasons stated above, therefore, the impugned arder to
that extent it applies from 1% July 2000 cannot be sustained and is liable to
be set aside and the adjudicating authority is directed to recalculate the
amount of duty and consequential obligation bearing in mind the liability in
that regard starting from 1% July 2000 onwards and not prior to that,

9. Accordingly, the appeal is partly allowed. The impugned order to
that extent it relates to the period from 1% July 2000 is set aside and the
order of the adjudicating authority in that regard is restored for the said
period. The adjudicating authority to recalculate the duty liability and penalty
accordingly and intimate the same to the assessee.

10. Appeal accordingly stands disposed of.

(Justice R.M.S. Khandeparkar)
President

Rakesh Kumar)
Technical Member

scd/




