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per Shri Justice R.M.S. Khandeparkar:

Heard the DR for the appeliant and the Advocate for the
respondents. This appeal arises from the order dated 31.10.2005
passed by the Commissioner (Appeals), Chandigarh. By the impugned
order, the demand confirmed by the adjudicating authority to the tune
of Rs.3,56,082/- has been reduced to the tune of Rs.3,22,731/- and
the amount of penalty has been quashed and it has declared that the
respondents are not liable to pay any interest,
2. The issue involved in the matter was whether the
respondents who had opted for the benefit of Notification No.6.2000-
CE dated 1.3.2000 had paid/reversed the amount equivalent to the
credit taken on inputs in stock or used in the finished excisable goods
lying in stock as on 1.3.2000 that is the day on which option available
under the said exemption notification was sought to be availed by the
respondents. The show cause notice dated 57.3.2001 was issued to
the respondents in relation to the alleged failure to reverse the credit
taken on inputs in stock and those used in the finished excisable goods
lying in stock as on 1.3.2000 which was contested by the respondents
by filing reply dated 27.12.2004 In fact, earlier the adjudicating
authority by his order dated 30,10.2001 had confirmed the demand
as was stated in the show cause notice which was further confirmed
by the Commissioner (Appeals) by order dated 30.7.2003. However,
the Tribuna! set aside those orders vide its order dated 8.6.2004 and
remanded the matter for de novo adjudication. Accordingly, the
respondents in the said reply and submissions contended that the total
liability in relation to the credit taken on the inputs lying in stock would
be Rs.23,356/- and in relation to the inputs contained in the final
excisable product was Rs.2,99,375/- totalling Rs.3,22,731/-, out of
which they had already reversed an amount of Rs.18,115/-. As against

this, the Superintendent, Central Excise Range - 11, Dera Basst under




his letter dated 27.7.2005 submitted a verification report to the effect
that the credit taken on inputs lying in stock was Rs.24,52%/- and
credit taken on inputs contained in the final product was Rs.3,31,553/-
as on 1.3.2000 totalling to Rs.3,56,082/-. The adjudicating authority
while agreeing with the computation made by the Superintendent
rejected the claim of the respondents on the ground that the
respondents had failed to produce any document in support of their
calculations. The Commissioner (Appeals) on the other hand while
abserving that the said finding about absence of evidence in support
of calculations being not correct accepted the quantification of the
liability as claimed by the respondents and reduced the demand from
Rs.3,56,082/- to Rs.3,22,731/- while setting aside the order relating tb
the payment of interest and imposition of penalty.

3. The DR while challenging the impugned order submitted
that the Commissioner (Appeais) was not justified in reducing the
amount of liability which was confirmed by the adjudicating authority
essentially on account of the party’s failure to produce documentary
evidence in support of their calculation claim. On the other hand, the
Advocate appearing for the respondents submitted that the
respondents were not aware of the basis on which Superintendent had
made the calculations and quantified the liability.

4. Perusal of the impugned order undoubtedly, disclose that
the liability has been reduced from Rs.3,56,082/- to Rs.3,2,731/-
while accepting the calculations submitted by the
respondents/assessees. It cannot be disputed that the finding of the
lower appellate authority that the adjudicating authority erred in
holding that the calcutations submitted by the assessee were not
supported by any documentary evidence, is in fact contrary to the

records. However, it is to be noted that the confirmation of the liability

by the adjudicating authority was merely on the basis of endorsement




of calculations by the Superintendent. para 11 of the order passed by
the adjudicating authority clearly states that * 1 agree with the above
calcutations of the computation of amount of duty involve and
therefore, 1 hold that Rs.3,56,082 is recoverable from the party”. Wwe
do not find any analysis or appreciation having been done by the
adjudicating authority in relation to the method of calculation and the
basis on which the calculations were made by the Superintendent or
any efforts having been made to ascertain whether such method and
the basis were correctly adopted and reliable one. Added to this as
rightly submitted by the Advocate for the respondents and in fact
recorded in the impugned order itself about the document regarding
calculations made by the superintendent was not furnished to the
respondents. In other words, the method of calculations and the basis
thereof adopted by the Superintendent was neither disclosed to the
assessee nor analysed by the adjudicating authority. In such situation,
we do not find any illegality in reducing the amount of hability from
Rs.3,56,082/- to Rs.3,22,731/-.

5. As far as interest amount Is concerned, however, it could
not have been set aside by the Commissioner (Appeals), the same
being statutory liability of the assessee. The order in relation to the
cetting aside the order of liability of interest , therefore, cannot be
sustained and Is, therefore, liable to be set aside and accordingly set
aside.

6. As far as penalty aspect 1S concerned, the Commissioner
(Appeals) has only observed that there is nNo guestion of mala fide on
the part the respondents and therefore, the guestion of penalty does
not arise. Undisputedly, the penaity was imposed under Rule 173Q,
the same clearly provided that if the manufacturer avails credit
contrary to the provision of law applicable t0 the facts of the case that

he can be subjected o penalty as specified under the said provision of
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law. It was sought to be argued that Rule 173Q would be attracted
only in case of wrong availment of credit. The contention is totally
unsustainable. The provision of law applies to the wrond avaiiment of
credit as well as wrong utilisation of credit and expression of wrong
ytilisation would include retention of the credit contrary to the
provision of law. Being 50: the Commissioner (Appea‘-s} could not have
interfered with the order relating to the imposition of penalty without
analysing the above aspect. The approach of the Commissioner
(Appeals) in that regard was not correct and therefore, the order in
that regard cannot be sustained and the order of the adjudicating
authority will have to be restored.

7. 1n the result, therefore, the appeal partly succeeds. The
impugned order as far as it relates to reduction of quantification of the
amount of liability from Rs.3,56,082/- 1O Rs.3,22,731/- does not
warrant any interference and is accordingly confirmed. The impugned
order setting aside interest {iability and the penalty is sat aside and
the order of the adjudicating authority in that regard is restored.

8. The appeal accordingly stands disposed of in the above

terms.

{Justice R.M.S. Khandeparkar)
President

(Rakesh Kumar)

<cd/ Technical Member




