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CUSTOMS EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
West Block No.2. R. K. Puram, New Delhi
COURT-I

Date of hearing/decision: 16.03.2011

For approval and signature:

Hon’ble Shri Justice R.M.S. Khandeparkar, President
Hon'ble Shn Rakesh Kumar, Member (Technical}

I. | Whether Press Reporters may be allowed to see the Order for
publication as per Rule 27 of the CESTAT (Procedure) Rules,
1982.

Whether it should be released under Rule 27 of the CESTAT

t

report or not”

|3 | Whether Their Lordships wish to see the fair cnpy“f)-f'"t"he

fo
{Procedure) Rules, 1982 for publication in any authoritative ‘5"'
Order? %

4 ' Whether Order is to be circulated to the Depart}ﬁ-éma_]_

authorities? SV
I\ 1
i | |

Excise Appeal Nos. 17 to 23 of 2005
[Arising out of common Order in Appeal No. 423-429-CE/JAL/2004 dated
28.09.2004 passed by the Commissioner of Central Excise {Appeals),
Jalandhar, Chandigarh].

M/s XEN Central Workshop, PSEBR Appellants
Vs.

CCE, Jalandhar Respondent

AND

Excise Appeal No. 292 of 2006
[Arising out of Order in Appeal No. 231/CE/APPL/JAL/2005 dated
31.05.2005 passed by the Commissioner (Appeals) Central FExcise,
Jalandhar, Chandigarh].

M:s XEN Central Workshop, PSEBR Appellants

Vs,

CCE, Jalandhar Respondent
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Appearance:

Appeared for the Appellants - Shri Saurabh Yadav, Advocate junior of
Sh. K K. Anand, Advocale and

Sh. Vikrant Kackria, Advocate in E/A No. 292 of 2006

Appeared for the Respondent —Shri R.K. Verma, DR

Coram: Hon’ble Shri Justice RM.S. Khandeparkar, President
Hon’ble Shri Rakesh Kumar, Member (Technical)

J——

F’NAL Oral Order No. 3l - 3/')//@ p &,

Per Shri Justice R.M.S. Khandeparkar:
Heard the learned Advocate for the appellants and DR for the
respondent.
2. These appeals arise from the orders passed by the Commissioner
{Appeals) rejecting the appeals file by the appellants against the orders
passed by the original authority dismissing the claim for refund. The orders

sought to be challenged are order dated 13.08.2005 and dated 28.09.2004

passed by the Commissioner (Appeals), Jalandhar. By the said orders the

original orders dated 28.02.2005 and | 5.06,2004 have been dismissed.

3. The refund claim filed by the appellants has been rejected on four
counts, namely that the claim of the appellants that the product was non-
dutiable was not correct, the appellants were not entitled for exemption
ander Naotification No. 74/93-CE dated 28.02.1993, the appellants had not
discharged the burden of proof in relation to non passing of the burden of
duty upon the customer and fourthly the claim being time barred. The

impugned order is essentially challenged on the ground that the authorities




N VE R LR L AR NI AR N

e @ .

-

-'"-

CORELRA A S AR A T L

- -

_,,,...
>y -

-

.'i. “" )

erred in holding that there was finalization of provisional assessment.

However, to the specific query from the learned Advocate for the appellants
as to what part of the record would disclose the assessment was provisional,
nothing was pointed out to us from the record and on the contrary the DR
referring to the copy of the letter received by their office from the concerned
Commissionerate submitted that the assessment for the period 1994-95 was
finalized in July 19935, for the period from 1995-96 in October, 1996, for the
period from 1996-97 in August 1998, for the period from 1997-98 in August
in 1998, for the period from 1998-99 and 1999-2000 in Octoher 2003, Even
assuming that the contention sought to be raised on behalf of the appellants
is correct and the assessment were not finalized, obviously, it means that the
applications for refund by the appellants were pre-mature and, therefore,
were not maintamable. However, as the records disclose that the
assessments were finalized, the matter stands fully covered by the decision
of the Apex Court in the matter of CCE, Kanpur vs. Flock (India) Pvt.

Ltd. reported in 2000 (120) ELT 285 (8.C.). It was clearly ruled therein as

under:-

“10.Coming to the question that is raised there is little scope for
doubt that in a case where an adjudicating authority has passed an
order which is appealable under the statute and the party aggrieved
did not choose to exercise the statutory right of filing an appeal, 1t is
not open to the party to question the correctness of the order of the
adjudicating authority subsequently by filing a claim for refund on the
ground that the adjudicating authority had committed an error in
passing his order. If this position is accepted then the provisiens for
adjudication in the Act and the Rules, the provision for appeal in the
Act and the Rules will lose their relevance and the entire exercise will
be rendered redundant. This position in our view, will run counter to
the scheme of the Act and will introduce an element of uncertainty in
the entire process of levy and collection of excise duty. Such a
position cannot, be countenanced. The view taken by us al_sq gain
support from the provision in sub-ruie (3) of Rule 11 wherein 1t is laid



down that where as a result of any order passed in appeal or revision
under the Act, refund of any duty becomes due to any person, the
proper officer, may refund, the amount to such person without his
having to make any claim in that behalf. The provision indicales the
importance attached to an order of the appellate or revisional authority
under the Act therefore, an order which is appealable under the Act 1s
not challenged then the order i1s not liable to be questicned and the
matter is not to be reopened in a proceeding for refund which if we
may term it so is in the nature of execution of a decree/order. In the
case at hand it was specifically mentioned in the order of the Assistant
Collector that the assessee may file appeal against the order before the
Collector (Appeals) if so advised.”

4. If it was the case of the appellants that the process undertaken by the
appellants did not amount to manufacture and, therefore, the product was not
dutiable, it was necessary for the appellants to raise the said issue in an
appropriate proceedings and not in the miscellaneous proceedings like the
refund proceedings. The issue rcgarding the dutiability of the product on
account of the process being manufacture or not within the meaning of the
said expression under the said Act cannot be subject matter of adjudication
in a miscellancous proceeding. The refund proceedings are nothing but
miscellaneous proceedings which are in the form of execution prosecution of
a decree of a Civil Court. #8e Such an issue is always to be adjudicated
upon in the main proceedings. This is being settled law, it was not
permissible for the appellants to raise in the refund proceedings the issue of
non-dutiability of the product on the ground that the process did not amount

to manufacture. Law in this regard is well settled by the decision of the

Apex Court in Flock {India) Pvt. Limited (supra).

5. The next ground of challenge relates to the claim of exemption benefit
under Notification No. 74/93-CE dated 28.02.1993. Undisputedly, apart

from claiming that the appellants is a factory belonging to the State
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Government, no other facts which are necessary to bring the case within the
four corners of the exemption notification have either been pleaded or
proved in the matier., The proviso to the said notification clearly states that
“provided that such goods are manufactured by a factory belonging to a
State Government and such goods are intended for use by any Department of
that Government™. Nothing has been pointed out to us which could reveal
from the records that the goods manufactured by the appeliants were
intended to be used by any of the Department of the concerned State

Governiment.

6. Besides, undisputedly the provision of law comprised under Rules
73B as was in force at the relevant time clearly required the appellants to file
classification list and the declaration in case of claim of exemption under
any notification to specify the same. Itis undisputed and also apparent from
the record placed before us that though the appellants had filed classification
list, they did not file necessary declaration claiming benefit of the
notification. Undisputedly, the notification was an exemption notification.
[t was not a blanket exemption. It was subjected to certain conditions.
When any condition is attached to an exemption notification, it has to be
strictly complied with. The department is entitled to verify the compliance
of such condition. It is, therefore, necessary to claim the benefit under
notification sufficiently prior to the period for which the exemption is sought
to be claimed and not after the expiry of the period. It is sought to be
contended that in reply to the show cause notice, the appellants had

submitted that the product manufactured by them was captively consumed



and in that connection attention was drawn to the relevant statement 1n the

reply to the show cause notice. The said statement reads thus:-
“It is submitted that items fabricated are not to be sold in the course of
wholesale trade but are used entirely for captive consumption. The
material fabricated in our workshop arc issued to the Central Stores of
PSEB under duty paid invoice from where they are further issued to
operation divisions in numbers only™.
The statement nowhere discloses that the disbursement of the product to the
Central Stores of PSEB and further that to the operation divisions was
essentially meant for the use by the department itself. It is not mere supply
of the goods that is sufficient but it is also necessary to show that they are to
be uscd by particular department of the respective Government. There are
not even averments in that regard in the reply. Howcver, even assuming that
such a statement was available in the reply to the show cause notice, it
would not amount to compliance of the conditions to the notification, As
already stated above, the necessary declaration in that regard has to be filed
in advance so that there is opportunity to the Revenue department to have
proper check in that regard. The statement in the show cause notice after
initiation of action cannot amount to suffictent opportunity to the Revenue
Department to have proper check over the activities which were already
completed in past by the assessee. Such a defence which i1s sought to be

raised for the first time in response to the show cause notice cannot amount to

compliance of the requirement of the conditions to the exemption notification.

[} As regards the applicability of the principle of unjust enrichment, it is
settled law that the burden in that rcgard squarely lies upon the assessce.
Undisputedly, apart from tall claim in that regard in the rcply to the show

cause notice, the appellants did not produce any material on record in
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support of such claim. Attention was sought to be drawn in that regard to
the balance sheet. However, balance sheet does not disclose whether the
burden in relation to the duty paid on each of the invoices was actually

transferred to the ultimate consumer or not,

8. Considering the view that we are taking in the matter on the above
mentioned issues, we do not consider it necessary to deal with the issue of

bar of limitation.

9. For the reasons stated above, therefore, the appeals fail and are hereby

dismissed.
(Justice R.M.S. Khandeparkar)
President
(Rakesh Kumar)
Member (Technical)
/Pant/



