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JAIPUR 302005.
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Vs
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IN THE CUSTOMS, EXCISE AND SERVICE TAX
APPELLATE TRIBUNAL, NEW DELHI
PRINCIPAL BENCH, COURT NO. 1

Excise Appeal No. 1247/2006- Ex(BR)

[Arising out of Order-in-Appeal No. 475(MPM)/CE/JPR-1/2005 dated
26.12.2005 passed by the Commissioner of Central Excise, (Appeals

I), Jaipur ]
For approval and signature:

Hon'ble Shri Justice R.M.S. Khandeparkar, President
Hon'ble Shri M. Veeraiyan, Member (Technical)

1. Whether Press Reporters may be allowed to see :
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it should be released under Rule 27 e
of the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?
3. Whether Their Lordships wish to see the fair Ger”
copy of the Order?
4. Whether Order is to be circulated to the : Wo
Departmental authorities?
Commissioner of Central Excise. Appellants
Jaipur I
Vs.
M/s. Capital Impex Pvt. Ltd. Respondent
Appearance:

Shri S.K.Panda, Jt.CDR for the Appellants
Shri L. P. Asthana, Advocate for the Respondent




CORAM:

Hon'ble Mr. Justice R.M.S. Khandeparkar, President
Hon'ble Mr. M. Veeraiyan, Member (Technical)

Date of Hearing/decision : 29.6.2011

FirnAt ORAL ORDER NO. HQ?{/ZO}/P EX

Per M. Veeraiyan (for the Bench):

This is an appeal by the department against the order of the
Commissioner (Appeals) No. 475(MPM)/CE/JPR-I/2005 dated 26.12.05
by which order of the original authority rejecting refund claim of
Rs.37,45,820/- by the respondent was set aside and appeal allowed.

2. Heard both sides.

3. The respondents manufactured SS utensils falling under Chapter
Heading No. 7323.90 using captively SS Patties and Pattas manufactured
by them out of duty paid SS flats procured by them from the market.
They did not avail the benefit of notification No. 10/03 CE dated
1.3.2003. They exported the SS utensils and claimed refund of Cenvat
credit accumulated in view of export made of the SS utensils. The refund
claim was rejected by the original authority holding that if the
respondents have not availed exemption on SS Patties and SS pattas
captively consumed by them, they could have utilised the credit  and

there would not have been any accumulation of credit. Commissioner

(Appeals) has set aside the order of the original authority.




4. Learned Jt. CDR reiterated the grounds of appeal. He submitted
thatﬁ?l; final order No. 884/09 dated 7.10.09 in E/Appeal No. 81/2005
relating to the same respondent,  there is no discussion regarding
eligibility of exemption notification 67/1995 dated 16.3.95.  Therefore,
he wanted the Tribunal to consider the said issﬁe. However, he fairly
conceded that the facts of the case in Appeal No. 81/2005 are same as
facts of the present case.

5 Learned advocate for the respondent submitted that the issue
involved in the present case is identical to the issue decided in Appeal
No. E/81/05 by the Tribupal in their favour. Therefore, he seeks
upholding the order of the Commissioner (Appeals).

6. We have carefully considered the submissions from both sides.
We find that identical issue stands decided by the Tribunal in respect of
the same respondents in the Final Order dated 7.10.09 in Appeal No.

2503 5 JO

81/2005 relating to earlier period namely, DecemberL2004. The present
dispute is for the subsequent period. In view of the detailed reasons
recorded therein, the appeal of the department deserves 10 be rejected.
As regards the submission of the learned Jt. CDR that the respondents
have wrongly availed the béneﬁt of notification No. 67/95, it is to be

noted that it is not the case of the Department that the Department seeks

to demand duty on SS patta /SS patties on the ground that they have




wrongly availed the exemption under notification No. 67/95. Therefore,
the said dispute cannot be raised in the present proceedings.

7 In view of the above, and in view of the detailed reasons given in
Tribunal’ order dated 7. 10.09 in E/A.No. 31/2005, we hold that no valid
reason have been adduced to interfere with the order of the
Commissioner (Appeals).

8.  The appeal by the department is rejected.

( Justice RM.S. Khandeparkar )
President

( M. Veeraiyan )
Member(Technical)
sS




