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CUSTOMS EXCISE & SERVICE TAX APPELLATE
TRIBUNAL,

West Block No.2, R.K.Puram, New Delhi

COURT-1

Date of hearing/ decision:1.4.2011

Stay Application No.3418 of 2010 in
Central Excise Appeal No.3616 of 2010

Arising out of the order in original No.MP(Dem-106/2009) 28 of 2010 dated
10.8.2010 passed by the Commissioner , Central Excise, Allahabad.

M/s Hindalco Industries Ltd. - Appellants
Vs.

C.C.E., Allahabad .- Respondent
Appearance:

Shri B.L. Narasimhan, Advocate for the appellants/applicants
Shri B.K. Singh, Authorised Departmental Representative (3t.CDR) for the Revenue

Coram: Hon’ble Shri Justice R.M.S. Khandeparkar, President
Hon'ble Shri Mathew John, Technical Member

S?'A‘T Oral Order No. "1 \ 9 o?/&-// ,/@/)q

Per Shri Justice R.M.S. Khandeparkar:

Heard the Advocate for the appellants and the Jt.CDR for the respondent. As
we propose to dispose of the appeal itself, the application is hereby disposed of
without insisting for pre-deposit and directing the registry to place the appeal for

final disposal forthwith.

(Justice R.M.S. Khandeparkar)
President

(Mathew John)
Technical Member
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CUSTOMS EXCISE & SERVICE TAX APPELLATE
TRIBUNAL,

West Block No.2, R.K.Puram, New Delhi

COURT-1

Date of hearing / decvision:1.4.2011 L

Central Excise Appeal No.3616 of 2010

Arising out of the order in original No.MP(Dem-106/2009) 28 of 2010 dated -
10.8.2010 passed by the Commissioner , Central Excise, Allahabad.

For Approval and Signature:

Hon’ble Shri Justice R.M.S. Khandeparkar, President
Hon’ble Shri Mathew John, Technical Member

Whether Press Reporter may be aliowed to see the
Order for publication as per Rule 26 of the CESTAT
(Procedure) Rules, 19827
Whether it should be released under Rule 26 of
CESTAT (Procedure) Rules, 1982 for publication in
any authoritative report or not?

Whether their Lordships wish to see the fair copy of
the Order?

Whether Order is 10 be circu

Departmental authorities?

lated to the

M/s Hindalco Industries Ltd. Appellants
Vs.

C.C.E., Allahabad . Respondent
Appearance:

Shri B.L. Narasimhan, Advocate for the appellants/applicants
Shri B.K. Singh, Authorised Departmental Representative (3t.CDR) for the Revenue

Coram: Hon’ble Shri Justice R.M.S. Khandeparkar, President
Hon’ble Shri Mathew John, Technical Member

Fircpl Oral Order No._2 b / &’fvéﬁ%
per Shri Justice R.M.S. Khandeparkar:
Heard the Advocate for the appellants and the Jt.CDR for the
respondent. This appeal arises from the order dated 10.8.2010 passed by the

Commissioner, Allahabad. By the impugned order, the Commissioner has




confirmed the demand of duty to the tune of Rs.1,01,077/- along with interest and
equal amount of penalty. The confirmation of the demand is preceded by the

following observation as under:

" In respect of Anthracine O0il, the party have stated that while burning of
Calcined Petroleum Coke and Hard Pitch, fumes and vapour get generated
and when condensed anthracine oil comes out, it is collected in pipes and
containers. I find that it is a new product arising from the cenvated input
like Calcined Petroleum Coke, which also finds place in the Central Excise
Tariff. As this product fulfills all the requirements of a manufactured
excisable goods, I find that duty is payable on the clearance of Anthracine
Oil.

Further, I find that although in respect of all other products the party’s
plea that the demand is hit by limitation may hold water as the clearance of
these items was in the Departments knowledge as evidence from the
previous adjudication order mentioned above, but in case of Anthracine Oil I
find that it is a product which was not a part of previous adjudication order
and that the fact was not in the Departments knowledge previously. As such
the demand of duty on clearance of this product is not barred by time
limitation. The total duty involved on Anthracine Oil during the period
December 2004 to October 2009 is as under -

Period Value of | Rate of | Duty Ed. Cess | S & H.E.
clearance duty involved involved | Cess
(Rs.) (Rs.) (Rs. involved
(Rs.)
Dec.’04 to | 158526 16% 25364 507 0
Feb.'07
Mar'07 to| 257945 16% 41271 825 413
Feb’08
Mar'08 to 6 | 162000 14% 22680 454 227
- Dec’08
24- Feb’09 | 113295 8% 9064 181 91
to Oct’09
Total 691766 98379 1967 731
Undisputedly, the impugned order nowhere discloses that the Commissioner has

applied his mind to the aspect of classification of the product before quantification
of the duty. It is settled law that the quantification of duty cannot be done without
the process of classification is completed. On this ground alone without dealing with
the other aspect of the matter, the impugned order confirming the demand and
imposing penalty cannot be sustained and is liable to be set aside. Accordingly,
leaving all the issues open , the impugned order is hereby set aside on the said

ground and the matter is remanded to the Commissioner to decide the same




afresh in accordance with the provisions of law. The appeal acc

disposed of.

scd/

ordingly stands

(Justice R.M.S. Khandeparkar)
President

(Mathew John)
Technical Member




