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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K, Puram, New Delhi - 110 066.
pPrincipal Bench, nNew Dethi

CQURT NO. 1

DATE OF HEARING _: 06/04/2011.
DATE OF DECISION : 06/04/203 1.

Excise Appeal No. 2678 of 2005

[Arising out of the Order-in-Appeal No. 252-CE;Appeal!th!2005
dated 16/05/2005 passed by The Commissioner (Appeals),
Central Excise Commissionerate, Ludhiana.]

For Approval and signature :

Hon’ble Shri Justice R.M.S. Khandeparkar, President

Hon’'ble Shri Rakesh Kumar, Member (Technical) .

T Whether Press Reporters may be allowed to see : \fu
the Order for publication as per Rule 27 of the

CESTAT {Procedure) Rules, 19827

Y.
t
2. Whether it would be rejeased under Rule 27 of }\/
the CESTAT (Procedure) Rules, 1882 for
publication in any authoritative report OF not?
3. Whether their Lordships wish to see the fair : »S'/W

copy of the order?

4. whether order is to be circulated to the : 7\/

Department Authorities? !

M/s Punjab Steels Appellants
Versus

CCE, Ludhiana Respondent
aranc

Shri Rupendra Singh, Advocate - for the Appellants.

Shri S.R. Meena, Authorized Representative (DR) - for the
Respondent.

CORAM : Hon’ble Shri Justice R.M.5. Khandeparkar, President
Hon’ble Shri Rakesh Kumar, Member (Technical)

‘37 6 ﬁ%/@//"’c_\(

FH, A QOrder No. Dated : __ . —-
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. Shri ice R.M.5. 1] rkar ;-

Heard the advocate for the appellants and DR for the
respondent. This appeal arises from order dated 16" May 2005
passed by Commissioner (Appeals), Ludhiana. By the impugned
order the Commissioner (Appeals) set aside the order of the
adjudicating authority whereby the proceedings sought to be
initiated against the appellants by issuing show cause notice

dated 4™ July 2003 were dropped.

2. The appellants are engaged In manufacture of Bright Wire
of Steel and Thresher Shaft classifiable under Chapter 72 and 84
respectively of the schedule to the Central Excise Tariff Act,

1985.

3. During the scrutiny of ER-1 returns for the period from April
2002 to March 2003 it was observed by the department that the
appellants had peen clearing Thresher Shaft without payment of
duty by classifying the product under sub-heading No. 8433.00
by reversing an amount @ 8% of the sale value in terms of Rule
6 (b) of the Cenvat Credit Rules, 2002. According to the
department the Thresher Shaft though formed part of an
agricultural Harvesting Thresher, the same was classifiable under
chapter sub-heading 8483.90, more particularly in terms of
Chapter Note 2 (a) to Section X\I. Hence the said show cause

notice dated 4™ July 2003 came to be issued to the appellants.




However, after considering the defence of the appellants and
while hoiding that Thresher Shaft was not @ transmission shaft
and, therefore, was not classifiable under chapter sub-heading
R483.90, but it was rightly classifiable under chapter sub-heading
8433.00 in view of Chapter Note 2 (b) to Section XV1, dropped
the proceedings. The Commissioner (Appeals) by the impugned
order heid that the Tribunal in case of CCE vs. Kafila Forge Ltd-
reported in 2004 (167) E.L.T. 343 had held that crank shaft,
tappet shaft, gears whee!, pulleys and picking shafts were
classifiable under sub-heading 84.83 2s well as in New
standard Engineering Co. Ltd. vs. CCE reported in 2003
(153) E.L.T. 329 had held that transmission shafts, crank
shafts, were classifiable under sub-heading 84.83 and that the
ratio of the said decisions are applicable to the facts of the Cas&,
and therefore the department was justified in classifying the
product under 8483.90 and, hence, sat aside the order passed by
the Adjudicating Authority and heid that the appellants are liable

to pay the duty amount of Rs. 11,22,746/-.

4, The matter relates to the classification of the product. It is
the case of the department that the product is classifiable under
chapter sub-heading 8483.90 in view of Chapter Note 2 (a) which

reads thus :

“parts which are goods included in any of the headings of
Chapter 84 or Chapter 85 (other than headings No. 84.09,
84,31, 84.48, 84.66, 84.73, 84.85, 85.03, 85.22, 85.29,




85.38 and B85.48) are in all cases to be classified in their

respective headings.

5. It is the case of the appellants that the product in question
being not a transmission shaft, it is classifiable under chapter
sub-heading 8433.00 more particularly in view of Chapter Note 2
(b) and that the Chapter Note 2 (a) has no application to the

matter in hand,

6. The chapter sub-heading No. 8433.00 relates to the entry
“harvesting or threshing machinery, including straw oOr fodder
balers: grass or hay MoOwers, machines for cleaning, sorting Or
grading eggs, fruit or other agricultural produce, other than

machinery of heading No. 8437".

7. The chapter sub-heading 8483.90 refers to the products
other than those in in-listed in relation to Chapter Heading 84.83.
The said sub-heading reads as “Transmission shafts {inciuding
cam shafts and crank shafts) and cranks; bearing housings and
plain shafts hearings; gears and gearing; ball or rofler SCrews;
gear Doxes and other speed changers, including torque
convertors; flywheels and pulleys, including pulley blocks;
clutches and shaft couplings (including universal joints)”. Sub-
heading 8483.10 refers to “crankshafts intended for use in

sewing machines”.




8. Plain reading of the order passed Dby the Adjudicating
Authority discloses that the same had been passed solely on the
basis of diagram of Thresher produced by the assessee. Since it
was the contention of the assessee that the classification has to
be in terms of chapter note 2 (b), it was necessary to ascertain
whether the assessee nad established the case to the effect that
the product in guestion can be suitably used solely or principally
with a particular kind of machine, which are classifiable under the
sub-heading enumerated under the said chapter note. Without
ascertaining the same, the Adjudicating Authority was not
justified in jumping to the conclusion merely on the basis of
diagram that the product s classifiable under sub-heading
$433.00. Equaily it was for the department to establish that the
classification has to be in terms of chapter note 2 {a). perusal of
the impugned order, nowhere discloses any reference to any
material on record either placed by the department or by the
assessee to ascertain whether the product satisfies the
regquirement of the respective chapter notes. Merely because in
other cases, the Tribunal has taken a view that the Crank shaft
and transmission shaft are classifiable under chapter sub-heading
8483.90 that itself cannot be a justification to hold that the
product in question is also classifiable under chapter sub-heading
8483.90 without analysing as to whether the basic requirements
of particular chapter note are satisfied or not. Since both the
authorities having failed to conduct the necessary exercise, the
same are not sustainable and are liable to be set aside and the

matter to be remanded to the Adjudicating Authority to




adjudicate upon the classification of the product in accordance
with provisions of law. Accordingly, the impugned order is set
aside, and the matter is remanded to the Adjudicating Authority
for passing appropriate order in accordance with provisions of

law.

(Justice R.M.S. Khandeparkar)
President

(Rakesh Kumar)
Member (Technical)
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