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IN THE CUSTOMS. £ XCISE AND QRRVICE TAX APPELLATHE
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Mate of Hearing:25.02.201 1
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Appeals Nos. 15700/2010
& Stay Application No. EiStay/ 734/10-Eixcise

Mis. Om Auto Trading Pyt id. Anpellant
Vs,
CCL, Delhi- Respondent

Appeal No. pi710:2018
& Stay Application N b Stay 73571 0-lixcise

Shri Hari Om Goyal Appetlant
Vs,

CClL, Pethi-l Respondent

| Arising out of common Order-in-Original N6 HPKHCCEIADING2009

dated 30.12.2009  passed by the Commissioner of Central bxcise
{Appeals). New Delhi).

For approval and signature:

Hon’ble Shri Justice RMLS. Khandeparkar, President
Hon'ble Shri Rakesh Kumar, Viember (Technical)
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1. Whether Press Reporters may be allowed to sce
CESTAT (P;occdure) Rules. 1982.

..i ‘
2. whether it should be rcleased under Rule 27 of the
CESTAT {Procedure) Rules, 1982 jor publication

in any authoritative report or not”

3. Whether Their Lordships wish to sce the fair copy
of the QOrder?

4. Whether Order is 1o be circulated to the [epartimental
authorities? -

Appearance: Rep. by Ms. §. Jaina, Advocate for the appeliant.
Rep. by Shri R.K. Verma, DR for the respondent

CORAM: Hon’ble-justice Shri R.M.S. Khandeparkar, President
Hen’ble Shri Rakes . M %bcr Technical)

ﬁ - -Order N;}Bg 0-2%7/ 1 gt&{ b

Per Rakesh Kumar

Though these appecals were listed for hearing in respect of stay
applications only, after hearing the matter for some time, we arc of the
view that the appeals themselves can be linally disposed o[t as there is no
point in keeping the same pending. Accordingly. the appeals wete heard
for final disposal.

2, The facts leading to filing of these appeals and stay applications
are, in brief, as under:-

21 The Appellant Company whose Managing Director is Shri Hari
Om Goyal Imanui'acturcs Auto parts of “KAMLI™ brand. which are
chargeable to central excise duty. Their manufacturing  activity 18
confined to procuring unbranded parts {rom various sources, testing of

the same, affixing of their brand name and packing. During the period of
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"dispule' i.e. 2006-2007 and 2007-2008 as per the provisions of” Section
2(f)(iii) of the Central Excise Act, 1944, these activities ol packing.
labelling and affixing of brand nume on auto parts amounted 10
manufacture. The Appellant, claiming that they are cligible lor SSI
exemption under notitication No.8/2003-CE. as amended from time 10
time, were not paying any duty. On 24.8.2004. the officers ol central
excise Commissionerate. Delhi-I, on receipt of intelligence that the
Appellant Company  arc indulging in large scale of duty cvasion,
searched {a) lactory, (b) godown-cum-sales office, (¢) shopidealer’s
premises and (d) residence of Shri Hari Om Goyal. From the premises at
B-5/10, Model Town, Delhi-9, where testing. altixing ol brand nume and
packing takes place., a computer CPU installed in the premises was
recovered and from Shri Manish Gupta. Accountant of the Company a
USB storage device was recovered. The printout of the data stored in
USB storage device was obtained in presence ot Shri Manish Gupta and
panch witnesses and the same was resumed. The excisable goods found in
the premises were detained and unaccounted cash of Rs.5,00,000 - found
was placed under seizure | In the premises of the Appellant ai 17778,
Nicholson Reoad. Kashmere (Gate, Delhi-6. which was being used as
storage place, the goods collectively valuced at Rs.84.61.838 - were
recovered and placed under seizure, From the residential premises of shri
Harise Om Goyal at 3/5, Under [l Road, Civil Lines, Delhi, loose

documents (kachcha slips), a Compaq laptop. 3 CDs and a floppy were

recovered and resumed. From the business premises of M/s. Farpo Auto
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d Eleptrdnicals,-kashmere Gate, Delhi-6. owned by Shri Deepak Goval,

Son of Shri Hari Om Goyal1auto parts valued at Rs.12,73,895/- und two
computer CPUs were seized.

2.2 Statenlﬁpl of Shri Manish Gupta, Accountant of the Appellant

K}

Company was recorded on 24.08.2007 wherein he stated that he is
working as accountant for this company tor the last two years, that the
Appellant Company procures unbranded auto parts  from various
suppliers, tests the same. and markets them after affixing the brand name
“KAMLEI” and packing, that unbranded parts in loosc condition are
received with bills as well as without bills, that the records of receipt of
auto parts received with bills are maintained in the company’s  books of
accounts maintained on computer installed in the olfice. that the recordd
of auto parts received without bills is not reflected in the Company’s
haoks of accounts, but the same is kept in the UUSB storage device, that
after receiving unbranded auto parts without bills, the challans under
which the same were received are destroved. that sales of the Appellant
Company were being looked after by Shri Deepak Goyal, Son of Shri
Harim Om Goyal, that the USB storage device recovered from him
contained the details of purchase of loosc unbranded auto parts received
without any hills and sales of the branded auto parts without hills, that
total purchase during 1/8/07 10 16.08.2007 period, as shown in the
purchase register maintained in the [JSB storage device recovercd from

him was Rs.57.85,187/- and total sale of aulo parts, as per the details

retrieved from USB storage device during 1.8.07 to 16.08.07 were
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' Rs.74,04,398/-, that Appellant Com[;any‘s sale during 2006-07 were Rs.4
Crores to Rs.5 Crores and that the sales during the current financial year
were Rs.2 Crores to Rs.2.5 Crores. Shri Decpak Goyal in his statement
dated 24.08.2007 admitted that he was looking atter the oifice
administration and sales of the Appellant Company ¢ven though he did
not have any specilic position in the Appellant company. Shri Manish
Gupta in his further statement dated 25.08.2007, confirmed his statement
dated 24.08.07 and stated that as per directions of Shri Hari Om Goyal,
he was deleting the details of unaccounted purchase of upbranded loose
auto paris and sales of branded and packed auto parts in the USH storage
device cvery month. Statements of Shri 1lari Om Goyal were recorded
on 10.09.07 and 17.09.07 whercin hie admitted that the printouls from
USB storage device shown to him pertains (o sales during 1.8.07 to
16.08.07 whic.h is Rs.74,04,398/-.

2.3 The USB storage device resumed on 24.08.2007 was further
examined by investigating ofticers in presence of two panch w lLnesses
with the help of computer experts and also in presence of Shri Flari Om
Goyal. As a result of examipation, some More hidden/deleted files were
located and their printouts were taken.

24 Premises of M/s. Friends Sales Corporation, 188/A-1. Basr Bazar,
Kashmeri Gate, Delhi-6, a buyer of auto paris from the Appellant
Company, were searched on 4.3.2008 and somc unaccounted “K AMELD
brand auto parts and kachcha records rclaﬁng to purchase of “KAMEL"

brand auto parts from the Appellant company were recovercd. 1he duty
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inv_olvéd on the clearances  recorded on kachcha purchases was
Rs.25.566/-

25  On the basis of Shri Manish Gupta’s statement that the Appellant
Company’s unaccounted sales during 2006-2007 were worth about
Rs.4.5 Crores and during 2007-2008 were worth Rs.2.25 Crores and on
this  basis, duty evaded during 2006-2007 and 2007-2008 was
Rs.57.12,000:- and Rs.44,91 888/ respectively, a show cause notce
dated 22.5.2008 was issued 10 the Appellant Company, and others tor -
(a) recovery from the Appellant company. allegedly short puid duty
amounting (o Rs.1,01,03,888/- (Rs.57,12.000 + Rs.44.91.888/-) in respect
of clearnces during period from 1.4.006 to 15.3.2008, along with interest
on this duty under Section 11 AB of Central I:xcise Act, 1944;

(b} recovery of short paid duty amounting oRs.5.162/- on the goods
seized from the shop at Mss. Friends Sales Corporation und duty
amounting to Rs.25,566/- on the basis of kachcha slips recovered from
M/s. Friends Sales Corporation, along with interest on this duty under
Section 11 AB;

(¢ ) imposition of penalty on the Appellant company under Section 11
AC;

(d) confiscation of finished goods bearing “KAMLI™ brand seized
from the premises of Appellant company at 1/778, Nicholsoi: Road,

Deihi, M/s. Fargo Auto Electricals. lactory premises of Appeliant

company and premiscs of M/s. Friends Sales Corporation;
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(¢) contiscating of cash ol Rs.5,00,000/- seized from the faciory
premises of Appellant company: and

() imposition of penalty under Rule 26 of Central Excise Rules, 2002
on Shri 1lari Om Goyal.

26 The above show cause notice was adjudicated by Commissioner of

Central ux%e, Delhi-I vide Order-in-Original No.64/PVI/CCE(9 dated
30.12.2009 by which -

(@) duty demand of Rs30.91.564/- tor 2006-2007 period and
Rs.25.07,106/- for 1.4.07 to 15.3.08 period was confirmed under proviso
to Section 11 A(1) along with interest on it under Scction |1 Al and an
amount of Rs.s5 lakhs already paid was appropriated wwards this
demand;

(b)  penalty of Rs.55,98.670/- was imposed on the Appellant company
under Section 11 AC;

(¢) goods seized from various premises were ordered to be confiscated
with option Lo be redeemed on payment of redemption fine; and

(d) pcn;tlly of Rs.2 Lakhs was impaosed on Shri Hari Om Goyul under
Ruie 26 of the Central Excise Rutes, 2002,

2.7 Against the above order the present appeals and stay apptications
have been filed.

3. Heard both sides on 29.11.2010 and 25.2.2011.,

4.  In coursc of hcaring on 29.11.2010, the following submissions

werce made:-
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4.1, Mrs. S. Jaina. Advocate, the learncd Counsel for the Appellant

pleaded that all the relicd upon documents were not supplicd to the
appellant despite several requests, thal though such a plea was made
before the Commissioner at the time of hearimg on 29.12.2009, the
Commissioner in the impugned order has not recorded the same. that the
Appellant a1 the time of personal hearing had asked for a tew days’ time
to submit documentary evidence in respect of the entries recorded in USB
storage device to show that the same arc retlected in the books of
accounts and had submitted a reconciliation statements on 1.10.2010 by
speed post but the Commissioner passed the order on 30.12.2009 without
waiting for the same, that the entrics in the USH storage device had been
fully explained and the Appellant had not crossed the exemplion limit,
that on examination of the data. it has been found that every entry in the
retrieved documentsis in the statutory records of the Appellant and the
total clearances of the Appellant were within the $SI exemption limit,
that request for 2 to 3 day's time for submission of documentary evidence
is not dilatory tactics, that the Commissioner's order is, therefore. in gross
violation of the principles of natural justice. that the goods scized from
the Appellani’s factory and other premises were not liable  for
confiscation, that no penalty is imposable cither on the Appellant
company “on Shri HMari Om Goyal, and that in view of his, the
impugned "m‘der 1S not correct,

42 Shri “R.K. Verma, the learned Departmental Representative
defended the impugned order by reiterating the Commissioner’s findings.

i.
|
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. 4.3 After hearing both the sides on 29.11.2¢10, the Tribunal passed an

order directing the Department (o verity as to whether the reconciliation
statement had been submitted by the Appellant to the Commissioner.

5. On 2522011, the Department submitted the Commissioner's
report dated 15.2.2011. From the report. it is clear that the Appellant’s
reconciliation statement dated 1.1.2010 cxplaining that the entrics in the
data retrieved from USB slorage device are reflected in the books of
accounts of the Appellant had been received by the Commissioner but
the same was not considered by him. The impugned order, therefore, is
vitiated due to denial of natural justice. | he same is set aside. The matter
is remanded to the Commissioner for de novo adjudication alter
considermg their plca that the data retricved [rom USB storage device is
reflected in thetr statutory records. The retied upon documents, if any still

$
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{Operative portion of the order was pronounced in the court after
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{ lustice RMLS, Khandcparkar)
President

{ Rakesh Kumar )
Member (Technical)




