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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi - 110 066.
Principal Bench, New Delhi

COURT NO. I

DATE OF HEARING_ : 26/07/2011.
DATE OF DECISION : 26/07/2011.

Excise Appeal No. 3747 of 2010 with Stay
Application No. 3561 of 2010

[Arising out of the Order-in-Appeal No. IND/311/2010
dated 30/09/2010 passed by The Commissioner
(Appeals), Central Excise, Indore.]

For Approval and signature :
Hon'ble Shri Justice R.M.S. Khandepa-kar, President
Hon’'ble Shri Rakesh Kumar, Member {Technical)
i, Whether Press Reporters may be ailowed to see
the Order for pubtization ns per Rule 27 of the
CESTAT (Procedur 2} Rulas, 19827

2. Whether it would be released urde Rule 27 of
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

copy of the order?

3. Whether their Lordships wish to see the fair : .[P/‘/“

4., Whether order is to be circulated to the
Department Authorities?
M/s Surya Roshni Limited Appellants
versus
CCE, Indore N Respondent
Appearance

Shri R.S. Sharma, Advocate - for the Apneliants.

Shri N. Pathak, Authorized Representative (DR) - for the
respondent.

CORAM : Hon’ble Shri Justice R.M.S. Khandeparkar, President
Hon’ble Shri Rakesh Kumar, Member (Technical)

a7y Drelys N 7185) 2011 — EX
FINA),_Order No. 60’5} 20— EX  Dated : ____él_‘_’_j_f R
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Per. Shri Justice R.M.S. Khandeparkar :-

Heard the advocate for the appellants and DR for
the respondent. This appeal arises from order dated 30"
September 2010 passed by the Commissioner (Appeals),
Indore. By the impugned order the appeal filed by the
appellants against the order of the Adjudicating
Authority has been dismissed. The  Additional
Commissioner, Indore by his order dated 23" March
2010 had confirmed the demand of duty and interest

and no penalty was imposed.

2. The appellants are engaged in manufacture of
Aluminium Cap, GLS Glass Shells, FTL Glass Shells
classifiable under Chapter 85 and 70 of the schedule to
the Central Excise Tariff Act, 1985. The appellants were
supplying goods to their various sister units by way of
stock transfer on payment of Central Excise Duty. It was
informed by the appellants that they had issued
supplementary invoices after finalisation of CAS-4 while
the initial value disciosed in invoices was on the basis of
balance sheets for the previous financial year. Pursuant
to finalisation of CAS-4 on 25'" August 2006 for the year
2005-2006 and 29/9/07 for the year 2006-2007 the

appellants paid differential duty on 4" November 2006

and 5™ January 2008 respectively. They further




deposited differential amount of Rs. 66,05,637/- on
7/1/08 and the appellants, therefore, were required to
pay interest on such differential duty paid by them, as
above, in relation to the year 2006-2006 and 2006-
2007. The show cause notice dated 26/12/2008 in that
regard came to be issued on account of failure on the
part of the appellants to pay the interest. Further, show
cause notice dated 30'" September 2009 came to be
issued for the period April 2007 to March 2008
demanding the duty alongwith the interest. The notices
were contested on behalf of the appellants while
contending that they have no interest liability in the
facts of the case, wherein there was no determination of
differential duty amount paid subseqguently by the
appellants and being so in the absence of determination
of duty by the department provision of Section 11AB are
not attracted. Secondly, it was the contention that the
demand was barred by limitation as notice was issued in
relation to the period 2005-2006 only on 26" December

2008.

3. The learned advocate for the appellants while
placing reliance in the decision in the matter of CCE,
Chandigarh vs. Eicher Demm reported in 2010 (252)
E.L.T. 519 (H.P.), Ucal Fuel Systems Ltd. vs. CCE,

_hennai reported in 2007 {(216) E.L.T. 370 (Tri. -

Chennai) and Assistant Commissioner of C.E.,




Visakhapatnam - I vs. Nagarjuna Agrichem Ltd.
reported in 2010 (262) E.L.T. 374 (Tri. - Bang.),
submitted that the decision of the Apex Court in CCE,
Pune vs. SKF India Ltd. reported in 2009 (239)
E.L.T. 385 (S.C.) has no obligation to the facts of the
case in as much as that the payment of differential duty
was not pursuant to any determination duty by the
department and secondly there was no demand of duty
under show cause notice dated 26 December 2008.
According to the learned advocate the differential duty
having been paid consequent to the finalisation of the
price, there is no justification for demand of interest.
He also submitted that obviously the demand under the
show cause notice dated 26/12/08 was barred in

relation to the year 2005-2006.

4. On the other hand the DR while placing reliance in
the decision of the Apex Court in the matter of SKF
India Ltd. (supra) and CCE vs. International Auto
Ltd. reported in 2010 (250) E.L.T. 3 (S.C.) and of the
Tribunal in the matter of CCE, Ghaziabad vs. K.L.
Concast (P) Ltd. reported in 2007 (209) E.L.T. 425
(Tri. — Del.), submitted that the taw as regards the
liability to pay the interest is well settled and there is
no question of applicability of provisions of law of

limitation and, hence, there is no case to find fault with

the impugned order.




Section 11AB (1) reads thus :

“Interest on delayed payment of duty - (1)

Where any duty of excise has not been levied or
paid or has been short-levied or short-paid or
erroneously refunded, the person who is liable
to pay duty as determined under sub-section
(2), or has paid the duty under sub-section
2(B), of Section 11A, shall, in addition to the
duty, be liable to pay interest at such rate not
below [ten per cent] and not exceeding thirty-
six per cent. Per annum, as is for the time
being fixed by the Central Government, by
notification in the Official Gazette, from the
first date of the month succeeding the month in
which the duty ought to have been paid under
this Act, or from the date of such erroneous
refund, as the case may be, but for the
provisions contained in sub-Section (2), or sub-
section (2B), of Section 11A till the date of

payment of such duty:

Provided that in such cases where the duty
becomes payable consequent to issue of an order,
instruction or direction by the Board under Section
37B, and such amount of duty payable is
voluntarily paid in full, without reserving any right
to appeal against such payment at any subsequent
stage, within forty-five days from the date of issue
of such order, instruction or direction as the case
may be, no interest shall be payable and in other
cases the interest shall be payable on the whole of

the amount, including the amount already paid.”




6. Plain reading of the said provision of law discloses
that in the case of any delay in payment of excise duty
the assessee is liable to pay the interest for the delayed
period. It has nothing to do with the determination of
duty by the Departmental Officers. In case of self-
assessment if the party fails to pay the duty on due
date, obviously even without demand, the assessee
would be liable to pay the interest on delayed payment
of duty. This aspect has been elaborately discussed by
the Apex Court in the matter of SKF India Ltd. (supra)
and International Auto Ltd. (supra) case. In fact, in
International Auto Ltd. case while reiterating the

decision in SKF India Ltd. matter, it was held thus :

5 Of the two sections dealing with interest
Section 11AA relates to the period from expiry of
three months from the date of determination of the
differential duty under sub-section (2) of Section
11A till the date of payment and Section 11AB is in
regard to the period from the first date of the
month succeeding the month in which the duty
ought to have been paid till the date of payment of
the duty.

6. In this ease we are concerned with Section 11AB

which reads as under.

11AB. Interest on delayed payment of duty.
- [(1) Where any duty of excise has not been

levied or paid or has been short-levied or short-

paid or erroneously refunded, the person who is




liable to pay duty as determined under sub-
section (2), or has paid the duty under sub-
section 2(B), of Section 11A, shall, in addition to
the duty, be liable to pay interest at such rate
not below [ten per cent] and not exceeding
thirty-six per cent. Per annum, as is for the time
being fixed by the Central Government, by
notification in the Official Gazette, from the first
date of the month succeeding the month in
which the duty ought to have been paid under
this Act, or from the date of such erroneous
refund, as the case may be, but for the
provisions contained in sub-Section (2), or sub-
section (2B), of Section 11A till the date of

payment of such duty:

Provided that in such cases where the duty
becomes payable consequent to issue of an
order, instruction or direction by the Board
under Section 37B, and such amount of duty
payable is voluntarily paid in full, without
reserving any right to appeal against such
payment at any subsequent stage, within forty-
five days from the date of issue of such order,
instruction or direction as the case may be, no
interest shall be payable and in other cases the
interest shall be payable on the whole of the

amount, including the amount already paid.]

[(2) The provisions of sub-section (1) shali
not apply to cases where the duty had become
payable or ought to have been paid before the
date on which the Finance Bill, 2001 receives

the assent of the President.]

Explanation 1. - Where the duty determined




&

to be payable is reduced by the Commissioner
(Appeals), the Appellate Tribunal “National Tax
Tribunal” or, as the case may be, the court, the
interest shall be payable on such reduced

amount of duty.

Explanation 2. - Where the duty determined
to be payabie is increased or further increased
by the Commissioner (Appeals), the Appellate
Tribunal “National Tax Tribunal” or, as the case
may be, the court, the interest shall be payable
on such increased or further increased amount
of duty.]

(emphasis added)

7. If the object of the law is to state clearly and
unambiguously the obligations of the person whom
the law addresses and to spell out plainly and
without any confusion the consequences of failure
to discharge the obligations cast by the law then
the four sections of the Act fall miles short of the
desired objective. | Even as originally cast the
provisions were far from very happily framed and
worded. Subjected to amendments from time to
time those provisions have now become SO
complicated that in order to discern their meaning it
becomes necessary to read them back and forth
several times. We see no reason why the two
periods for which interest is leviable may not be put
together and dealt with in one consolidated
provision instead of being split up in Sections 11AA
and 11AB. Also, there is much scope to reorganise
all the different subsections of Section 11A and to

present the scheme of that section in a more

coherent and readable form.




8. Be that as it may. In the case in hand we have

to deatl with the law as it stands now.”

7. Plain reading of the above decision does not
require any further elaboration in the matter. The
demand of interest is squarely justified taking into
consideration law ilaid down by the Apex Court in the
above two decisions. As rightly pointed out by DR in
such cases question of bar of limitation is not at all
attracted. The decisions sought to be relied upon on
behalf of the assessee are contrary to the law laid down
by the Apex Court in the above two decisions and,
therefore, of no help to appeliants to seek 'in.terference
in the impugned order. For the reasons stated above,
the appeal fails and hereby dismissed. Stay application

is also dispose of.

(Justice R.M.S. Khandeparkar)
President

(Rakesh Kumar)
Member (Technical)
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