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Final Order No.__ge¥ — 9o8/2eil-EX

Per Jyoti Balasundaram

For reasons recorded below, we waived pre-deposit
of duty and penalties and, proceeded to decide the appeals
themselves at this stage as the impugned order suffers from the
vice of violation of the principles of natural justice.

2. The brief facts of the case are that M/s. JINDAL
NICKEL & ALLOYS LIMITED (M/S. JINDAL) are engaged
in the manufacture of Stainless Steel Ingots/Billets falling under.

Chapter 72 of the CETA, 1985. M/s. Jindal was also sending

the ingots manufactured by them to the following four job




workers for conversion into SS Flats under Notification

No.214/86-CE, dated 01.03.1980:

@) M/s. B.B. Steels Limited.

(ii) M/s. Super Metal Ré—Rollers P. Ltd.
@)  M/s. D.P. Industries.

(iv) M/s. Goyal Steel Corporation.

The SS Flats were thereafter sent to the following

cuttetrs:

(0 M/s. RA] STEEL CUTTERS.

(i) M/s. ].S. CUTTER.

(i) M/s. SINGLA STEEL CUTTERS.

and despatched to customers directly by the cutters and
M/s. Jindal used to discharge the Central Excise Duty on the
SS Flats.

3. On the basis of intelligence that M/s. Jindal were
indulging in clandestine production and removal, vatious
ptemises were searched by the Anti-Evasion branch of Delhi-I |
Commissionerate on 22.11.2007. The factory prenﬁses of
M/s. Jindal were also searched wherein it was found that they
had installed two number of crucible furnaces with one panel.

Five diaries were also seized from Shri Rajesh Kumar Mittal,




Supervisor of M/s. Jindal, which showed the details of sale of.
ingots. The residential premises of one Shri S.K. Sahu situated |
at F-1/71-72, Second Floor, Sector 11, Rohini, Delhi was also |
searched and number of incriminating documents in the form .
of loose/kachha slips and CPU’s were found ‘which were
seized. According to the Central Excise Department t}les_f:'
documents/accounts pertained to clandestine clearance Qf
M/s. Jindal. Computer printouts showing clearance of SS Flats |
were also seized. A statement of Shri S.K. Sahu was recorded
on 22.11.2007 wherein he inter abis stated that he was
maintaining the accounts on behalf of M/s. Jindal and was
getting a salary of Rs.18,000/- in cash; that he was maintaining
the records of M/s. Jindal since last one and a half year; that hé
had installed a computer at his residence for that purpose;
Shri Ashwani Jindal, Director of M/s. Jindal used to visit his
residence once or twice a week to handover the loose/ kachha
slips, documents, in respect of sale, purchase and production of
M/s. Jindal; that all the records were maintained in his
computer. Various other statements of Shri S.K. Sahu were
also recorded subsequently. Two Directors of M/s. Jindal,

Shti Ashwani Jindal and Shri Mangat Rai Jindal, were \




confronted with the statements of Shri S.IC. Sahu, and both in
their:. tespective statements agreed with the contents of the
statements of Shri SK. Sahu. Searches were also conducted at .
the premises of some re-rollers and cutters. Some unaccounted
finished goods were also seized at various premises. Statements
of re-rollers and cutters were recorded wherein they stated that
sometimes they used to receive ingots and flats respectivdy
from M/s. Jindal without invoices.

4. On the basis of documents seized and computer
printouts taken from the residence of Shri S.K. Sahu, a show-
cause notice, dated 16/19-05-2008 was issued to M/s. Jindal, its
two Directors aforementioned, re-rollers, cutters and
transporter. ~ Duty of Rs.10,04,04,722/ - (BED) and
Rs.27,94,724/-  (Education Cess) was demanded  from
M/s. Jindal on SS Flats valued at Rs.62,75,29,520/- removed
clandestinely during the period 2006-07 and 2007-08 (upto
18.11.2007). Penal action was proposed against M/s. Jindal, its
Directors, re-rollers, cutters and transportet,

5. All the noticees, co-noticees filed their respective
replies to the SCN. The Commissioner after considering their

respective replies confirmed a duty demand of Rs.7,48,66,917/-




(BED) and Rs.21,72,673/- (Educgtion Cess) = Total
Rs.7,70,39,590/- on SS Flats against M/s. Jindal after artiving at |
its value at Rs.46,79,18,229/-. He otdered confiscation of
SS Flats valued at Rs.2,40,381/- seized ét the premises of
M/s. Singla Steel Cutters but allowed the same to be redeemed |
on a fine of Rs.50,000/-. He ordered confiscation of SS ingots
valued at Rs.22,32,960/- seized at M/s. Jindal but allowed the |
same to be redeemed on payment of a fine of Rs.S,O0,000/ -,
He ordered confiscation of SS ingots valued at Rs.14,00,000_/ -
seized at M/s. Super Metal Re-Rollers but allowed the same to
be redeemed on payment of a fine of Rs.3,00,000/-. He
imposed equal amount of penalty on M/s. Jindal. Different
amounts of penalties were imposed on the co-noticees under
Rule 26 of Central Excise Rules, 2002.

6. We have heard the learned counsel for M/s. Jindal
and its Directors, Shri Ajay Gupta, owner of vehicles, Shri Raj
Kumar Nauhria, Proprietor of M/s, Raj Steel Cutters, as well
as, the learned Authorized Representative.

7. The learned counsel Shri K.K. Anand for M/s. Jindal

and its two Ditectors made the following submissions:-




6} The duty demand has been erroneously confirmed
against them on SS Flats, which were manufactured by four
re-rollers supra as independent manufacturers. They are the
manufacturers of SS Ingots only and there is no demand on
SS Ingots. Hence duty demand from them on SS Flats is wholly
misdirected and misconceived.

(in) Duty could be demanded form M/s. Jindal only in
respect of SS Flats for which procedure laid down under
Notification No. 214/86-CE was followed by them.

(iid) Even assuming for arguments sake, without
admitting, that M/s. Jindal had cleared SS ingots to the four
re-rollers without accountal, the duty liability on SS Flats
manufactured out of the same would(’?l;t of the re-rollers, as,
on the said goods, M/s. Jindal had given no undertaking to
discharge the duty on the SS Flats. In respect of this contention
he relies upon two judgments of this Tribunal rendered in the
case of  Mettur Spinning Mills 1.4d 15 Commissioner of Central
Excise, Salem — 2009 (246) ELT 705 (T 71.-Chennai) para 1, 4(1),
4(ii) and Dess Rolling Mills Vs Commissioner of Central Exuise, Delbs

= 2000 (122) ELT 481(Tribunal), para 5.




(iv) The Commissioner has relied upon number of
statements of Shri S.K. Sahu, re-rollers, cutters, scrap dealers
and transporter without allowing them to be cross-examined.
No reliance could be placed on the said statements of
co-noticees unless their statements were tested on the anvil of
cross-examination to atrive at the veracity of these statements.
v) M/s. Jindal did not have capacity to manufacture
such a huge quandty of SS Ingots. They were having two
crucibles having melting capacity of two tonnes; both were
connected with one control panel which would mean that at
any given point of time, only one crucible could be used to
manufacture ingots; that they were manufacturing ingots on
one shift basis.

(vi) In support of their claim of maximum capacity of
manﬁfacture, they had brought on record a Chartered
Engineer’s Certificate, dated 01.07.2008 in which the said
" Chartered Engineer Shri RK. Aggarwal after visiting the
factory and after examining the equipments installed in the
factory, had certified that the annual production capacity of
M/s. Jindal on single shift basis was 1963.200 MT per annum.

M/s. Jindal during the course of adjudication proceedings had




offered the said Chartered Engineer for examination by the’
Co@ssioner, but there is no finding by the Commissioner on

this offer.

(vii) ‘The Commissioner has distorted the various facts on
the issue of actual capacityﬁ;‘roducu'on. Firstly, he wrongly |

assumed that M/s. Jindal had installed Dual Trak Induction»v

Furnace, whereas actually they had installed VIP Power Trak
Induction Furnace. Secondly, the Commissioner has wrongly -
taken the number of transformers installed in the factory to be
five whereas Panchnama drawn in the factory on 22.11.2007 at
page n0.196 (Vol. I of paper book) shows that they had
installed only one transformer. Thirdly, Commissioner has
wrongly held that with one control panel, both the furnaces can
function simultaneously. This finding of the Commissioner is
not based on any technical opinion, or acceptable evidence.

Vi) The officers at no stage tried to examine the actual
production capacity of M/s. Jindal. They neither recorded 2
statement from any person related to the production, nor
obtained any expert opinion.

(ix) M/s. Jindal was producing around 170 MTs of

SS Ingots per month, which was close to their maximum
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production capacity on single shift basis. No evidence has been
brought on record that M/s. Jindal was operating more than
one shift.

x) If the allegations of the Department are accepted at
their face value, it means that M/s. Jindal manufactured
extra/excess quantity of 13,580 MTs, which is around 6 times
more than their actual production capacity. It was next to
impossible to achieve such type of production, patticulatly,
when nothing has been brought on record to controvert the
production capacity as observed by the Chartered Engineer in
his Certificate, dated 01-07-2008.

(x1) No reliance could be placed on the statements of
Shri S.K. Sahu, the Directors and others as they wete
co-noticees and no teliance could be placed on such statements
unless these were corroborated by independent evidence.
Further, no reliance could be placed on the inculpatory
statements of two Directors as any acceptance of clandestine
production, which was beyond the manufacturing capacity of
M/s. Jindal, can have no evidentiary value in the eye of law.
(xii) No reliance could be placed on the computer

printouts as the same were not taken out in the presence of any
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officials of M/ s. Jindal. Further, the said computer printouts
are hit by the provisions of Section 36 B(2) of the Central
Excise Act as the computer from which these printouts were
taken was not in the control of M/s. Jindal.

(xiii) No reliance could be placed on loose slips/kachha
parchies as the same were not seized from the control of
M/s. Jindal and the scribe of the same has not been identified.
(xiv) | The name of M/s. Jindal has not been mentioned in
any of the documents, whether computer printouts and
loose/kachha slips, hence the same could not be used against
M/s. Jindal. Further, thete is no evidence that M/s. Jindal had
purchased such a huge quantity of unaccounted raw material
and used the same in the manufacture of SS Ingots, especially,
when they did not have requisite capacity to manufacture ingots
to the extent alleged by the Depattment.

(xv) The re-rollers or sellers of the scrap were never
shown the incriminating documents. These statements are very
vague and these could not be used against M/s. Jindal. None
of the re-rollers has specified the quantities of ingots allegedly
received by them without accountal. In other wotds, none of

the re-rollets were confronted with quantities of ingots
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attributed to them at running page n0.119 of the appeal filed by
M/s. Jindal.

(xvi). The alleged buyers of the flats were not shown the
seizecf documents. In other wotds, no corroboration was |
obtained} from them for the quantities of SS Flats allegedly
putchased by them.

(xvil) The alleged buyers of the SS Flats, who a]legedly
purchased non-duty paid SS Flats have not been made
co-noﬁcces, which is fatal to the case of the Department.

(xvili ~ No incriminating documents wete seized from the
premises of M/s. Jindal or its Directors or employees. There
was no seizure of any unaccounted cash or seizure of
unaccounted goods-in-transit.

(xix) Penal action aéainst Shri S.K. Sahu has been dropped
by the Commissioner on the ground that he was in no way
concerned in physically dealing with excisable goods alleged to
have been removed clandestinely. However, Shri S.K. Sahu in
his reply to the show-cause notice (para 98 of Otrder-in-
Original) had submitted that he worked as a professional
Accountant, undertaking on job basis, fhc work of maintaining

the computerised records. He had denied the veracity of his
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statement, dated 22.11.2007 which he had retracted on
24.11.2007. He had also categorically stated that resumed
records had nothing to do with M/s. Jindal  The
Commissioner did not controvert or dealt with these vital
submissions of Shri S.K. Sahu.

7.1 'The Counsel for the two other applicants, Shti VK
Gupta adopted the arguments of Shri K.K. Anand. He further
added that Shri Raj Kumar Nauhria was only doing the process
of cutting which did not amount to rﬁanufacture and he was
only getting the job charges from M/s. Jindal. As regards Shri
Ajay Kumar, he was only a transporter and concerned with the
loading and unloading of goods. Both were not aware that the
goods with which they were dealing were liable to confiscation.

8. On the other hand Shri R.K. Verma, the learned
Authorised Representative supported the findings of the
Commissjoner and made the following submissions:

i) That even in respect of the SS Flats which were
manufactured by the re-rollers out of the clandestinely removed
SS Ingots, the duty liability on SS Flats would fall on

M/s. Jindal as the same were manufactured on their behalf.
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ii) The SS Flats were directly dispatched from the
ptemises of re-rollers and cutters to the customers of
M/s. Jindal at their direction, hence M/s. jindal had full control
over the manner of its dispatch.

(iid) The re-rollers would not be aware as to which
SS Ingots wete covered by the declaration filed by M/s. Jindal
under Notification No.214/86-CE and which were not covercd
by the said declaration. Once M/s. Jindal had filed necessaty
declaration under Notification No.214/86-CE for getting job
work done from four re-rollers, the entire duty liability on the
manufacture of SS Flats would be theirs, i.e., of M/s. Jindal.

iv) The two judgments relied upon by the learned Counsel
for M/s. Jindal are cleatly distinguishable.

v)  Cross-examination of various co-noticees and others was
rightly denied by the Commissioner. Cross-examination cannot
be granted as a matter of right. In support of his submissions,
he placed reliance on the judgment of the Hon’ble apex court
in the case of Kanungo & Co. Vs Collector of Customs, Caleutta &
Ors. reported in 1983 (13) EL.T.1486 (5.C.).

vi) In this case, even otherwise, there was no need to allow

cross-examination of various persons as two Directors of
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M/s. Jindal had clearly admitted the fact of clearance of
SS Ingots and flats clandestinely.

vii) The various documents /loose slips seized from the
residence of Shri S.K. Sahu clearly pettained to M/s. Jindal as
admitted by him in his various statements. The various factual
admissions by Shri S.K. Sahu were shown to both the Directors
of M/s. Jindal and they clearly admitted its contents and also
admitted the seized documents belonged to M/s. Jindal.

vii) M/s. Jindal had sufficient capacity tO manufacture
SS Ingots as held by the Commissioner. The certificate of the
Chartered Engineer is of 2 later date and hence the
Commissionet has rightly rejected it.

ix) The duty demand is based not only upon the computet
printouts  but also upon other documents such as,
cutter/parchies/slips as would be evident by perusing the
vatious Annexures such as, Annexures P, Q, R and S —
demand in Annexure P’ is based upon File No.9, demand in
Annexure ‘Q’ is based on the data retrieved from computer
printouts, Annexure ‘R’ is based on parchies recovered from

Shri S. K. Sahu and Annexure g’ is based on closing balance

with cuttets.
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9. We have gone through the detailed submissions from both
the sides and perused the records. We are of the view that prima
facie the Commissioner did not observe the principles of natural
justice and gave certain findings, especially, on the capacity of
production, without giving fair opportunity to the parties. We
do not agree with the findings of the Commissioner, wherein,
he has justified the refusal of grant of cross-examination of
various co-noticees and others. A Co-noticee has a right
to refuse cross-examination. But when no such refusal was made,
Commissioner should not have rejected cross-examination on
his own. Although, we agree with the submissions of the
authorized representative that cross-examination is not a
matter of right, the same would, however, depend upon the facts
of each case. We find that in the present batch of appeals, the
whole case of the Revenue is based upon documents seized from
the premises of a third party and on statements recorded on the
basis of such documents. Hence, in the facts of the present case,
cross-examination is absolutely necessary to test the veracity of
the various statements. Shri Verma’s reliance on the judgment
in the case of M/s Kanungo & Co. cited supra is also misplaced.
In that case, the Hon’ble Apex Court had held that
principles of natural justice are not violated, if the person giving

information was not allowed to be cross-examined, whereas the
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present case M/s. Jindal has not made such type of request.

They:are requesting cross-examination of only those persons,

whose statements were recorded under Section 14 of the

Central Excise Act and are being relied upon against them.

Hence, there is no justification to deny them such cross-

examination. Further, the Hon’ble Supteme Court in vatious -

judgments has clearly laid down that an affected party has a

right to cross-examine a witness:

i) Godre Pacific Tech. Ltd. Vs Computer Joint India Lid. -
2008 (228) E.L.T.507 (§.C.).

7) | S/m/z'mar Rubber Industries Vs Collector of Central Exise,
Cochin - 2002 (146) E.L.T.248 (5.C.).

i) Aryan Abbushan Bhandar Vs Union of India — 2002 (143)
E.L.T.25 (§.C.).

iv)  Lakshman Exports Lid. Vs Collector of Central Excise - 2002
(143) EL.T.21 (5.C.).

v) 5 wadeshi Polytexc 1td. Vs Collector of Central Exccise, Meerut —
2000 (122) E.L;T.647 S.C.).

We, therefore, are of the view that cross-examination of the

following whose statements have been relied upon in the order

is necessary in this case:
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i)  Shri S.K. Sahu,

iiy  Four Re-rollers,

i)y  Cutters of the SS Flats,

iv) Various scrap dealers, who stated that they were
supplying scrap to M/s. Jindal, at the request of its

v)  Director, Shri Ajay Gupta.

The Commissioner is, therefore, directed to produce
the aforestated witnesses during the remand proceedings and
thereafter proceed to adjudicate the matter afresh. ‘The learned
counsel for M/s. Jindal had submitted that they had offered to
the Commissioner to produce the Chartered Engineer Shri
RK Aggarwai for his examination. But the Commissioner has
given no finding on this offer of M/s. Jindal. We give liberty to
the Commissioner to examine the said,l Chartered Engineer
during the remand proceedings, to confirm the production
capacity of M/s. Jindal.

9.1 With regard to production capacity of M/s. Jindal, we
agree with the learned counsel’s submissions that the
Commissioner has not propetly appreciated the facts available
on record. The Commissioner has erroneously proceeded to

hold that M/s. Jindal had the capacity to manufacture the
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SS Ingots, which were allegedly sent to the four re-rollers for k'
convetsion into SS Flats, on which, he has confirmed the duty
demand. He was supposed to determine the capacity on the
basis of invoice of the supplier of the furnaces or by obtaining
the expert opinion. No technical opinion has been brought on
record in support of his finding that w1th one control pan_el
both the furnaces simultaneously were capable of producing
SS Ingots. We have also gone through the Panchnama, dated
22.11.2007 (RUD No.1) drawn at the factory premises of
M/s. Jindal. It has cleatly been noted therein that they had
only one transformer available in their factory on the date of
visit of the officers in their factory. The officers made no
attempt to find out the production capacity of M/s. Jindal.
They did not record any statement of production staff to find
out the said capacity. No statements of any employee/worker
was recorded to find out the number of shifts M/s. Jindal was
operating. No attempt was made to match the actual
production with electricity consumption or fuel consumption.
The Commissioner has also not controverted or displaced the
evidence furnished in the Chartered Engineer’s Certificate,

dated 01.07.2008. He has rejected the Chartered Engineet’s
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Certificate on the ground that it was obtained subsequent to the
petiod covered in the show-cause notice and further, that the
Central Excise had recorded a finding that only one
transformer was found installed on the date of his visit on
30.06.2008, whereas at the time of the visit of the officers (on
22.11.2007), five transformers wete found installed. We have
already observed hereinabove that even on the date of visit of .
the officers, only one transformer was found to be installed. It
would, therefore, mean that the Central Excise correctly
recorded all the equipments installed in M/s. Jindal’s factory.
The annual production capacity determined by the Centfal
Excise was, therefore, based upon the same plant and
machinery found by the officers on 22.11.2007. Hence the
Commissioner should not have simply brushed aside the
evidentary value of the Central Excise’s Certificate. When the
annual capacity production has been determined by the Central
Excise on the basis of the same plant and machinery found
installed on 22.11.2007, the mere fact that the plant was visited
by the Central Excise about seven months subsequent to the
above date cannot be sufficient ground to reject the said

certificate, especially when the Revenue did not take any steps
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to obtain any expert opinion on the annual capacity production
of M/s. Jindal. We are, therefore, of the view that documents
seized from a third party could advance the case of the
department only if it is conclusively proved by the department
that M/s. Jindal had capacity to manufacture six times more
than its installed capacity. We, therefore, cﬁrect the
Commissioner to take a holistic view on the capacity pf
manufacture of M/s. Jindal also considering the technical
literature of the type of furnace installed in the factory before
arriving at any definite conclusion.

9.2 The learned DR has strenuously argued that there are
incriminating documents as well as statements of Shri S.K.
Sahu, two Directors of M/s. Jindal, scrap dealers, transporters,
re-rollers, cutters and buyers of SS Flats. In the first place,
except scrap dealets and buyers of SS Flats, all others have been
made co-noticees in the present case. It is well settled law that
evidence of one of co-noticee cannot be relied upon against
another co-noticee, unless it is corroborated by independent
evidence. Further, merely because incriminating oral evidence
is tecorded the same is not sufficient to establish a serious

chatge of clandestine production and removal of excisable




22

goods. Further, these statements have- yet to be tested on
cross-examination. We are, therefore, of the view the actual
scenario would be clear only when the witnesses/co-noticees
are cross examined and actual production capacity of M/s.
Jindal is examined by the learned Commissioner. |
9.3 We also, prima facie, agtee with the submissions of tbe
learned counsel that computer prntouts are hit by the
provisions of Section 36B(2) of the Central Excise Act. The
genuineness of other loose slips is required to be established |
with corroborative evidence.

94 The learned counsel has strenuously argued that the
duty demand on SS Flats is misdirected against them as they
have admittedly never manufactured SS Flats but they are the
manufacturers of SS Ingots only and there is no duty demand
on SS Ingots. He has relied upon two judgments of this |
Tribunal in support of his submissions. Since we ate
remanding this matter back to the Commissioner on other
issues, this issue and other issues raised by M/s. Jindal and
others are left open.

10. We, therefore, set aside the impugned order and

remand the matter to the Commissioner for de novo adjudication
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' in the light of the aforesaid directions and observations.
M/s. Jindal and other appellants are at liberty to produce any
fresh evidence in support of their various submissions.
11. The appeals are thus allowed by way of remand and
stay applications are also allowed.  The miscellaneous
application for adducing additional evidence is dismissed as not
required in view of our direction that the Commissioner is alsq
to consider the technical literature of the type of furnace
installed in the factory of the assessees before passing fresh
orders.

(Operative patt of the order was pronounced
in open court on 28.09.2011)

(MATHEW JOHN) (JYOTI BALASUNDARAM)
TECHNICAL MEMBER VICE-PRESIDENT
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