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M/S. PROXIMA STEEL FORGE PVT. LTD.
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M/S. PROXIMA STEEL FORGE PVT. LTD. Appellant
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passed by the Tribunal under Section 35-C(1)of Central Excises Act, 1944 N
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CUSTOMS EXCISE & SERVICE TAX APPELLATE TRIBUNAL

West Block No.2, R. K. Puram, New Delhi.

Date of hearing/decision: 14.12.2011

For approval and signature:

Hon’ble Sh. S.S. Kang, Vice President
Hon’ble Sh.Mathew John, Memmber (Technical)

1.

Whether Press Reporters may be allowed to see the Order for
publication as per Rule 27 of the CESTAT (Procedure) Rules,
1982.

Ves

Whether it should be released under Rule 27 of the CESTAT

2
(Procedure) Rules, 1982 for publication in any authoritative e
report or not? o : N
3 | Whether Their Lordships wish to see the fair copy of the
Order? Setr
4 | Whether Order is to be circulated to the Departmental
Ne

authorities?

Excise Appeal No. 800 of 2010 with Excise Stay No. 846 of 2010
(Arising out of order-in-Appeal No. 17/CE/Ldn/2010 dated 20.01.2010
passed by the Commissioner (Appeals) Customs & Central Excise,

Chandigarh).

M/s Proxima Steel Forge Pvt. Limited Appellants
Vs.

CCE, Ludhiana Respondent

Appearance: ’

Rep. by Sh. Sudhir Malhotra, Advocate for the appellants.
Rep. by Sh. S. R. Meena, AR for the respondent.

Coram: Hon’ble Sh. S.S. Kang, Vice President

Hon’ble Sh. Mathew John, Member (Technical)




2

STAY 0 F DER Nin. 16 20/20) 1€ >
(inArL ORDERNO. 1653 /20116 x

Per: S.S. Kang
Heard both sides.
2. Applicant filed this application for waiver of pre-deposit of
Rs.16,99,988/- interest and penalty. Demand is in respect of the credit
availed on the inputs which contained in the goods under processegas well
as finished goods lying in stock as on 1.4.2007 on the date,applicants opted
to avail benefit of small scale exemption.
3. The contention of the applicant is that applicant has reversed the
credit which was in their balance on 31.3.2007. In case the revenue is of the
ﬁu.y P
opinion that 4 not reversedtotal credit, the benefit of small scale exemption
should be denied instead of asking for credit of duty in respect of inputs
contained in goods under process or in the finished gppds. The contention is
that during the period in dispute from 01.04.2007 to 21.06.2007, appellant
exported all the goods and in respect of goods which were exported, there is
no bar for taking credit as applicant claimed DEPB benefit which is
alo ; (.J‘Leu Conoet G'Y-'Cd‘\.g on W\-{)‘v@f
admissible[geﬁds. The applicant had not claimed drawback of excise duty
paid in respect of goods exported.
4. The contention of revenue is that as applicant opted for availing the
benefit of small scale exemption,as per the Cenvat Credit Rules whieh they
<.f.m« sy ercedd aLvLYSe-
are not entitledé The applicant is liable to k:redit in respect of inputs used in

the goods under processed as well as finished goods lying in stock:reversed:

“therefore, applicant has wrongly availed the benefit of small scale exemption

and demand is rightly made.
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5 We find thatduring the period from 01.04.2007 to 21.06.2007

applicant had not cleared the goods t0 the domestic market by availing the
o poet e Al
benefit of small scale exemption notification. Goods weretexported and this
fact is not in dispute. In these circumstances, We find that applicant has
made out a strong prima-facie case in their favour for waiver of dues.
Therefore, the duty, interest and penalty is waived for hearing of the appeal.
Stay petition is allowed. We find that Commissioner (Appeals) dismissed
the appeal filed by the applicant for non-compliance to the provisions of
Section 35F of the Central Excise Act, 1944 as applicant failed to
compliance of the conditions of stay order. The appeal has not been decided
on merit. As We waived the dues for hearing of appeal therefore, the
impugned order is set aside and matter is remanded back to the
Commissioner (Appeals) to decide the appeal afresh on merit after affording
an opportunity of hearing to the applicant. Appeal is allowed by way of
remand.
(Dictated and pronounced)

(S.S. Kang)
Vice President

(Mathew John)
Member (Technical)
Pant




