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CUSTOMS EXCISE & SERVICE TAX APPELLATE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI
Court No.Ill

Date of Hearing: 8.2.2012

For Approval and signature:

Hon'ble Mrs. Archana Wadhwa, Member Judicial
Hon’ble Mr.Mathew John, Technical Member

1. Whether Press Reporters may be allowed to see Neo
The order for publication as per Rule 27 of the
CESTAT(Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of N
the CESTAT (Procedure) rules, 1982 for
publication in any authoritative report or not?

3. Whether their lordships wish to see the fair Leon~
copy of the order?

4, Whether order is to be circulated to the ‘vfu
Department Authorities?

E/Stay No.416/2011 in E/Appeal No.347/2011

(Arising out of order in appeal No.232/CE/Gzb/2010 dated 29.10.2010
passed by the Commissioner of Customs & Central Excise(Appeals),
Ghaziabad )

M/s Bhushan Steel Limited Appellants
Vs
CCE, Ghaziabad Respondent

E/Appeal No.381/2011

CCE, Ghaziabad Appellants
Vs
M/s Bhushan Steel Limited Respondent

Appeared for the Appellant:  Shri Rajesh Chibber, Advocate
Appeared for the Respondent: Shri R.K. Verma , AR




Coram: Hon’ble Mrs. Archana Wadhwa, Member(Judicial)
Hon’ble Shri hlathew John, Member (Technical)
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Per Archana Wadhwa:

After hearing both the sides duly represented by Shri Rajesh
Chibber, learned Advocate for the appellants and Shri R.K. Verma,
learned AR for the Revenue, we note that the Commissioner (Appeals)
vide his impugned order has remanded the matter to the lower
authorities for re-adjudication, after observing the principles of natural
justice. As such, there is no confirmation of demand of duty against
the appellant, thus making the stay petition infructuous. In fact,
learned Advocate appearing for the Appellant submits that out of the
total demand of Rs. 19,54,230/- and confirmed by the Superintendent,
they have already deposited and amount of Rs. 8,13,805/-.

2. In view of the above, we dispose of the stay petition and
proceed to decide both the appeals - one by the appellant and the
other by the Revenue.

3. It is seen that the Superintendent vide his letter dated
25.5.2010 addressed to the appellants directed them to deposit an
amount of Rs. 19,54,230/- by holding that though the appellant was
paying differential duty in respect of factory gate invoices and depot
sale invoices during the period November, 2003 to March, 2010 but on
checking the statement, such payment of differential duty has been
found to be on the lower side. Accordingly, he had directed the

appellant to deposit the amount in question.




4, The said letter of the Superintendent was appealed against by
the appellants before the Commissioner (Appeals). The Appellate
Authority observed that the Revenue’s plea that it was a case of
default of correct payment of duty covered by Rule 8(3A) of Central
Excise Rules, 2004 and does not require issuance of show cause
notice cannot be accepted as held by Hon’ble Andhra Pradesh High
Court in the case of Sanghi Polyester Ltd Vs CCE Hyderabad 2010
(251) ELT 504 (AP). As such, he observed that an opportunity of
hearing is required to be given by way of issuance of show cause
notice. As per the said judgment of Hon'ble High Court, even in such
cases of default in payment of duty, the department is supposed to
issue necessary show cause notice raising/confirming the demand of
duty. Accordingly, he remanded the matter as under:-

"In the present case, the view point of the department is that
since it is a case of default in correct payment of duty, it is covered by
Rule 8(3A) of the Central Excise Rules, 2002 and there is no need to
issue the show cause notice in such cases of default in payment of
duty In this context, the Hon’'ble High Court of Andhra Pradesh at
Hyderabad’s decision in the case of Sanghi Polyester |Ltd Vs Supdtt. of
Central Excise, Hyderabad 2010 (251) ELT 504 9AP) as relied on the
appellants involving a similar issue of demand of duty (issue of
demand on account of alleged default in payment of duty in terms of
Rule 8(3A) of the Central Excise Rules, 2002) is relevant, wherein the
Hon'ble High Court discussing the relevant provisions of recovery of
duty viz. Section 11A of the Central Excise Act, 1944 and sub-rule (3A )
of Rule 8 of the Central Excise Rules, 2002 allowed the writ petition of
the assessee (petitioner) holding that since the respondent
(department) failed to follow the mandatory procedure prescribed
under the statutory provision under which the petitioner is entitled to
be given an opportunity of being heard by way of a show cause notice,




the petitioner is entitled to invoke this Court’s jurisdiction under Article
226 of the Constitution of India without first availing the remedy of
appeal. Thus as per the said judgement of the Hon’ble High Court, it
has been held that even in such cases of default in payment of duty,
the department is supposed to issue necessary show cause notice
before raising/confirming the demand of duty. The present case
stands covered by this judgement. In view of these facts, the decision
of the Hon’ble CESTAT in the case of Calcom Visin Ltd Vs CCE Meerut I
2002 (142) ELT 3838 (Tri. Del) as relied on by the department is not
relevant. In the light of the above facts and rulings/judgements, the
matter deserves to be re-examined by the appropriate lower
authorities.”

5. The said order of Commissioner (Appeals) stands impugned
before us by both the sides. The contention of the appellant is that the
Commissioner (Appeals) has not clarified the direction to issue a fresh
show cause notice and has only remanded the matter for fresh
consideration.  The adjudicating authority in remand proceedings,
would decide the matter in terms of the above order of Commissioner
(Appeals) without actually issuing the show cause notice. In such a
case, the illegal proceedings would get converted into legal
proceedings. As such, the lower authorities should be directed to issue
a show cause notice to the appellants, which they would be entitled to
challenge on merits as also on limitation. The Revenue’s appeal is on
the ground that the Commissioner (Appeals) has no power to remand
and he should have decided the matter himself.

6.  We have seen the original letter issued by the Superintendent
which was the cause of appeal before the Commissioner (Appeals).

We note that by the said letter, the appellants have been directed by




the Superintendent to make a deposit of the disputed amount of duty,
by taking into consideration the assessable value as available at the
factory gate and as available at depot sales and differential duty
statement submitted by the appellant. The letter also refers to the
methodology adopted by the appellants for payment of differential
duty. Accordingly by the said letter, the practice adopted by the
appellants for payment of differential duty is not appropriate and has
resulted in short payment of duty. Thus it is clear that the disputed
issue is not of admitted duty liability and also does not involve
interpretation of Rule 8. The same is a result of dispute on correct
quantification and payment of duty. Revenue in adopting different
methodology for payment of differential duty in respect of the factory
gate invoice and depot invoices. As such, the law requires the
Revenue to issue a proper show cause notice to the appellants so as to
give a chance to assessee to explain their view point and then to
decide the same in accordance with law. Having not been issued any
show cause notice, the appellants grievance on the point is proper and
just. As such, we hold that before adjudicating the remanded
proceedings, a proper show cause notice would be issued by the
concerned officer raising the demand, disclosing the reason for the
same along with legal provision etc. The appellant would be given an
opportunity to put forth their defence and to cause appearance in
person. Their appeal is disposed of in the above terms.

7. As regards, the Revenue's appeal, without going into the legal
issue, as to whether the Commissioner (Appeals) has power or not, we

find that as we have already directed the lower authority to re-




adjudicate the maater after proper observance of process of law, we
hold that the impugned order of Commissioner (Appeals) remanding
the matter is not to be set aside on the said ground. Accordingly,
Revenue’s appeal is rejected.

8. Stay petition as also both the appeals are disposed of in the

above manner.

(Order dictated and pronounced in the open Court.)
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