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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi - 110 066.

15 06-12—
Date of Hearing : -

For Approval & Signature :

Hon’ble Ms. Archana Wadhwa, Member (Judicial)
Hon’ble Shri Mathew John, Member (Technical)

1. Whether Press Reporter may be allowed to see the Order for
publication as per Rule 27 of the CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of the CESTAT
(Procedure) Rules, 1982 for publication in any authoritative report

or not?

3. Whether their Whether their Lordships wish to see the fair copy of
the order?

4, Whether order is to be circulated to the Department

Authorities?

Service Tax Appeél No. 452 of 2008

[Arising out of Order-in-Original No. 2/2008/ST/JP-II-COMM. dated
12.3.2008 passed by the Commissioner, Customs & Central Excise,
Jaipur]

M/s Ausmelt Limited Appellants
Vs.

CCE, Jaipur : Respondent

Service Tax Appeal NQ. 453 of 2008 with Misc. No.
195 of 2012

[Arising out of Order-in-Original No. 3/2008/ST/JP-II-COMM. dated
12.3.2008 passed by the Commissioner, Customs & Central Excise,
Jaipur] -

M/s Lurgi Metallurgie GmbH . Appellants
Vs.

CCE, Jaipur - ' Respondent




Appearance:
Appeared for Appellant  : Shri B.L. Narasimhan, Advocate

Appeared for Respondent : Shri P.K. Sharma, A.R.

CORAM: Hon'ble Ms. Archana Wadhwa, Member (Judicial)
M\ < Hon’ble Shri Mathew John, Member (Technical)
C O~

NoSTIm) 197 /2 cus

* Unedorder NO&‘T’Q/Z?S"B?Q d{a?Zd—C“&

Per Mathew John:

There are two appeals, being considered in this proceeding.
Both the appeals involve common issue and hence are being
decided together.

2. Revenue has filed application No. ST-195/2012 for early
hearing of appeal ST-453/2008. The application for Early Hearing
is allowed and the appeal is taken up for hearing today itself.

3. The first appellant M[s Ausmelt Ltd is a public Limited
company incorporated in Australia. The second Appellant is a
company incorporated in Germany. These companies had provided
services which were classifiable under the entry in Finance Act
1994 for services of Consulting Engineer. Such services were
rendered to M/s Hindustan Zinc Ltd during the period 01-04-03 to
31-12-2004. These companies or M/s Hindustan Zinc had not paid
any service tax on such services. Revenue issued Show Cause
notices to these appellants, based abroad demanding service tax
on the value of such services. The notices have been adjudicated
confirming the tax demanded along with interest and penalties.
Aggrieved by the orders, the appellants have filed these appeals
before the Tribunal. |




4. The Counsel for appellant submits that the Appellants did not
have any office or any establishment in India and therefore, the
provisions of service tax levy were not applicable to them because
the provisions of Finance Act, 1994 cannot have any jurisdiction on
persons located outside India and therefore the demand confirmed

is without jurisdiction.

5. The Counsel further points out that provisions have been
made in section 66A of the Finance Act 1994 from 18-04-2006 for
demanding service tax from the recipient of service in cases where
the provider of service is located outside India and recipient is
located in India. However he points out there is no demand from
the recipient of the service and further the demand relates to a
period prior to 18-04-2006. The Counsel also raises the issue that

the demand is time barred.

6. The counsel relies on the following decisions in support of his

argument:

(a) CCE Jaipur-1 Vs. Federal Mogul Sintered Products-
Final Order No. ST/501/11 of Delhi Bench of the Tribunal;

(b) CCEVs. Arco Corporation 2010 (19) STR 169 (Kar)
(c) Philcorp Pte Ltd Vs. CCE-2007 (7) STR 266.
(d) Stone & Webster Intl Inc Vs. CCE -2011 (22) STR 467.

7. The Ld. AR for Revenue submits that the service was
provided in India an therefore the provisions of Finance Act, 1994

is applicable for such service.

8. We find that this issue is nO longer res integra in view of the
decisions quoted above and liability to service under Finance Act,
1994 cannot be demanded from a person not located in India and

having no permanent establishment in India. Therefore the




impugned orders are not maintainable and are accordingly set

aside.

9. The appeals are allowed.

(Pronounced in Court)

(Archana Wadhwa)
Member (Judicial)

(Mathew John)
Member (Technical)
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