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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi — 110 066.
Principal Bench, New Delhi

COURT NO. III

DATE OF HEARING : 05/01/2012.
DATE OF DECISION : 05/01/2012.

Excise COD Application No. 294 of 2011 in Appeal No. 1975 of

2011
M/s R.B. Construction Company Appellant
Versus
CCE, Jaipur Respondent
Appearance

Shri K.K. Anand, Advocate - for the appellant.

Shri Sumit Kumar, Authorized Representative (DR) - for the
Respondent.

CORAM : Hon’ble Ms. Archana Wadhwa, Member (Judicial)
Hon’ble Shri Rakesh Kumar, Member (Technical)

Mce . Order No. 37’/20/L%§\H(8£)Dated :

Per. Archana Wadhwa :-

As during the intervening period, the matter was pending before
the Hon'ble High Court and as per the final order of the High Court, the
said period is to be taken out of consideration for the purposes of
limitation, we condone the delay in filing the present appeal and allow

the COD application.
(Dictated and pronounced in open court)

(ArchanaWadhwa)
Member (Judicial)

(Rakesh Kumar)
Member (Technical)

PK




IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi — 110 066.
Principal Bench, New Delhi

COURT NO. IIX

DATE OF HEARING : 05/01/2012,
DATE OF DECISION : 05/01/2012.

Excise Stay Application No. 2607 of 2011 in Appeal No.
1975 of 2011

M/s R.B. Construction Company Appellant
Versus

CCE, Jaipur Respondent

Appearance

Shri K.K. Anand, Advocate - for the appellant.
Shri Sumit Kumar, Authorized Representative (DR) - for the
Respondent.

CORAM : Hon’ble Ms. Archana Wadhwa, Member (Judicial)
Hon’ble Shri Rakesh Kumar, Member (Technical)

STAy o Feln Al . 17'5/20 12 —EX C{j £)
FivaL Order No. A)1# | 2072-6x(ggpPated :

Per. Archana Wadhwa :-

After dispensing with the condition of pre-deposit of duty of
Rs. 1,32,716/- and penalty of Rs. 25,000/-, we proceed to decide

the appeal itself in as much as the short issue is involved.

2. After hearing both the sides, we find that the appellants are
engaged in the manufacture of PSC Siabs etc. The dispute arose
about the applicability of exemption Notification No. 36/94-CE.

Accordingly, proceeding were initiated against them proposing




® 2
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£ the said exemption notification. The said proceedings resulted in
passing of an order by the original Adjudicating Authority denying
the exemption and upheld by Commissioner (Appeals). However,
the Appellate Authority, though denied the benefit of the
exemption in terms of the said Notification No. 36/94-CE,
remanded the matter to the lower authorities for quantification of
the demand. The said order of Commissioner (Appeals), being
order-in-appeal No. 675 (KDT) CE/JPR-11/2000 dated July 2000

was never put to challenge by the appellant before the higher

Appellate forum.

3. In the “emand proceedings the original Adjudicating
Authority, quantified the demand as around Rs. 5,00,000/-
(Rupees Five Lakhs). The said order was appealed against and
Commissioner (Appeals) vide his impugned order dated 19/3/04
reduced the duty quantum to Rs. 1,32,716/- and penalty to Rs.

25,000/-, hence, the present appeal.

4. It is the contention of the learned advocate that
Commissioner (Appeals) in his subsequent orders has decided the
applicability of the Notification in their favour. However, in the
present matter, he has not extended the benefit to the appellant
on the sole ground that the earlier order passed in July 2000,
denying the exemption Notification, was never appealed again by
the appellant and, as such, had attenzl finality. He fairly agrees

that no appeal was filed against the earlier order of

Commissioner (Appeals). He also does not have any grievance




with the quantification of the demand in terms of earlier orders of
Commissioner (Appeals) passed in year 2000. As such, he fairly
agrees that the duty of Rs. 1,32,716/- is required to be
confirmed against them. However, he submits that as in the
subsequent matters, the benefit of exemption Notification have
been held to be available to the applicant, the penalty of Rs.

25,000/- may be set aside.

5. Learned DR appearing for the Revenue submits that Modvat
credit of approximately Rs. 40,000/- stand denied to the
appellant, which they are not challenging, the penalty of Rs.

25,000/- stands imposed in respect of said denial of Modvat

credit.

6. In his rejoinder learned advocate submits that the denial of
credit was on the ground of non-availability of certain documents.
They are not challenging the same in view of the small amount of
Modvat credit. There was no malafide on their part so as to

wrong availment of the credit.

7. After appreciating submissions made by both the sides, we
confirm the demand of duty as not being rightly contested by the
learned advocate. As regards penalty, keeping in view that in
subsequent orders, the benefit of the Notification have been held
to be available to the appellant, and in view of the fact that
availment of Modvat credit cannot be held to be on account of

any malafide, we set aside the penalty of Rs. 25,000/~ imposed




upon them. The stay petition as also the appeal get disposed of,

in above terms.

(Dictated and pronounced in open court)

(Archana Wadhwa)
Member (Judicial)

(Rakesh Kumatr)
Member (Technical)

PK




