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IN THE CUSTOMS, EXCISE AND SERVICE TAX
APPELLATE TRIBUNAL, NEW DELHI

PRINCIPAL BENCH, COURT NO. III

Excise Stay Application No.2020 of 2011
Excise Appeal No.1538 of 2011

[Arising out of Order-In-Original No.56/Comm/LKI/CS/2010-11,
dated 28.02.2011 issued by CCE, Lucknow]

For approval and signature:
Hon’ble Ms. Archana Wadhwa, Judicial Member
Hon’ble Mr. Mathew John, Technical Member

1 | Whether Press Reporters may be allowed to see the
Order for publication as per Rule 27 of the CESTAT| s
(Procedure) Rules, 19827

2 | Whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication in any
authoritative report or not?

3 | Whether Their Lordships wish to see the fair copy of .

the Order?
4 | Whether Order is to be circulated to the Departmental |
authorities?
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M/s. DSCL Sugar Ajbapur Appellants
Vs.

Commissioner of Central Excise Respondent

Lucknow

Coram: Hon’ble Ms. Archana Wadhwa, Judicial Member
Hon’ble Mr. Mathew John, Technical Member

Appearance:
Sh. B.L.Narsimhan, Adv. & Sh. Hemant Bajaj, Adv. for the Appellants
Shri R.K.Varma, DR for the Respondent

— Date of Hearing/decision : 19.01.2012
STAY DRPER-No - 1yg [20)2-Ex (gg/m)

frata ORDER NO . A/68/20i2-£x(#,DATED

Per Ms. Archana Wadhwa:

After dispensing with the condition of pre-deposit of duty and
penalty of identical amount, we proceed to decide the appeal itself
with the consent of both the sides in as much as the issue stands
in @ narrow compass.

2. Ld. Advocate appearing for the appellants submits that
Commissioner(Appeals) has passed the impugned order against

the appellant in respect of exempted electricity @ 10% of the




value of the electricity on the ground that the appellants have not
s pooie 43 |

maintained/ records in respect of Cenvat Credit on the common
inputs used in the manufacture of dutiable as well as used in the
final product. According to the appellants, they have reversed the
Modvat Credit relatively used for exempted final product. Primarily
the dispute relates to quantum of said reversal made by the
appellants.

3. Both sides agree that in terms of law declared by Hon'ble

High Court as also the Section 73 of Finance Act, 2010, such

reversal of credit was sufficient. As such we find that there is no

od en 2udk will net”

s
dispute on the legal issue that such reversal wvrnal”

confirmation of an amount of 10% of the value of exempted
goods. Reference in this regard can be made to Hon’ble Gujarat
High Court’s decision in the case of Maize Products reported in
2009(234)ELT431(Guj.). In as much as the issue relates to the
correct quantification of reversal of credit which can only be
decided at the original adjudicating authority level, we set aside
the impugned order and remand the matter to
Commissioner(Appeals) for quantifying the credit amount required
to be reversed. Needless to say that the appellants would be
given an opportunity to present their case. Stay petition as also
the appeal gets disposed of in above manner.

(Pronounced in the open Court)

(Archana Wadhwa)
Member(Judicial)

(Mathew John)
Member(Technical)

RK-I




