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CUSTOMS EXCISE & SERVICE TAX APPELLATE TRIBUNAL
West Block No.2, R. K. Puram, New Delhi.

Date of hearing/decision: 01.02.2012

For approval and signature:

Hon’ble Archana Wadhwa, Member (Judicial)
Hon’ble Shri Rakesh Kumar, Member (Technical)

1. { Whether Press Reporters may be allowed to see the Order for
publication as per Rule 27 of the CESTAT (Procedure) Rules,

1982.

2 | Whether it should be released under Rule 27 of the CESTAT
(Procedure) Rules, 1982 for publication in any authoritative
report or not?

3 | Whether Their Lordships wish to see the fair copy of the
Order?

4 | Whether Order is to be circulated to the Departmental
authorities?

Excise Appeal No. 2555 of 2010 with
Excise Misc. Nos. 639 & 883 of 2010
(Arising out of order in original No. 12/2010 dated 12.05.2010 passed by

the Commissioner, Central Excise, Jaipur)

M/s Bharat Sanchar Nigam Ltd. Appellants
Vs.

CCE, Jaipur ixespondent

Appearance:

Rep. by Sh. Sameer Agrawal, Advocate for the appellants.
Rep. by Sh. S. R. Meena, DR for the respondent.

Coram: Hon’ble Ms. Archana Wadhwa, Member (Judicial)
Hon’ble Sh. Rakesh Kumar, Membher (Technical)

M1Sc bROER Ny IR 6 - ]2 ) el 2mEX (BR)
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Per: Rakesh Kumar:

In this case vide stay order No. 535/2011-Ex dated 02.05.2011
direction had been given to the Commissioner to verify the correctness of
the invoices on the basis of which the cenvat amounting to Rs. 1.11 crores
have been taken by the appellant and pending this exercise status quo had
been ordered. Today this matter is listed for further direction.

2. Heard both sides.

3.  The necessary verification in terms of the order dated 02.05.2011 has
been done by the Commissioner and verification report has been placed on
record. According to the verification report all the documents on the basis
of which cenvat credit under dispute, had been taken have been checked and
verified with the original duty paying documents submitted by the party and
only certain original invoices involving cenvat credit of Rs. 92445/- could
not be produced by the appellant. However, the learned Counsel for the
appellant pleads that even in respect of those documents also the original
duty paying documents are now available and can be provided. In view of
this, the matter has to go back to the Commissioner for decision on the basis
of verification report after hearing the appellant.

4.  The verification report also mentioned that cenvat credit of Rs.
2050607/- has been availed on the basis of Advise of Transfer for Debit
(ATDs) issued by Central Telecom Store Depot (CTSD) which procures the
material and passes on the cenvat credit to various units alongwith the
material supplied. Learned Counsel for the appellant pleads that the issue as

to whether the cenvat credit can be allowed on the basis of ATDs issued by




the CTSD stands decided in favour of the appellant by the decision of
Tribunal in the case of Bharat Sanchar Nigam Limited vs. Commissioner
of C. Ex. Salem reported in 2009 (14) STR 699 (Tri. Chennai). In view
of this, the issue regarding cenvat credit of Rs. 20,50,607/- taken on the basis
of ATDs has to be decided on the basis of the above judgement of the
Tribunal on production of duty paying documents.

5.  In view of the above discussion, the impugned order is set aside and
the matter is remanded to the Commissioner for denovo adjudication
following our earlier direction in this order and giving opportunity of
personal hearing to the Appellant in course of which they can produce the

documents in support of their claim for balance amount of cenvat credit.

(Dictated and pronounced in the open Court)

(Ar¢hana Wadhwa)
Member (Judicial)

(Rakesh Kuntar)
Member (Technical)

Pant




