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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhj - 110 066.
Principal Bench, New Delhij

COURT NO. 1

Excise Stay Application No. 3282 of 2011 in Appeal No.
2532 of 2011

[Arising out of the Order-in-Appeal No. IND/CEX/OOO/APP/309/
2011 dated 28/07/2011 passed by The Commissioner (Appeals),
Customs & Central Excise, Indore, ]

For Approval and signature :

Hon’ble Shri Justice Ajit Bharihoke, President

Hon’ble Shri Rakesh Kumar, Member (Technical)

1. Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Ryle 27 of
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether theijr Lordships wish to see the fair
copy of the order?

4, Whether order is to be circulated to the
Department Authorities?

M/s Montage Enterprises Pvt. Ltd. Appellant
Versus

CCE, Indore Respondent

Appearance

Shri Arvind Arora, Advocate — for the appellant.
Shri R.K. Verma, Authorized Representative (DR) - for the
Respondent.

CORAM :  Hon’ble Shri Justice Ajit Bharihoke, President
Hon’ble Shri Rakesh Kumar, Member (Technical)

DATE OF HEARING : 23/03 2012.

DATE OF DECISION : 23/03/2012.
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FinAc Order No., x‘)(388[2¢72—'€x(@)Dated :

Per. Rakesh Kumar :-
~=[. hakesh Kumar :-

The appellant manufacturing goods falling under Chapter
39 of the Central Excise Tariff had during April 2006 to December
2006 period Supplied the goods to their customers against
contracts. Subsequently, in the cases where the prices had been
increased with retrospective effect, the appellant received
escalation amount and at that time, while they paid the
differential duty on the escalation amount under supplementary
invoices, they did not pay the interest chargeable under Section
11AB on the differential duty paid which was Rs. 9,01,128/-. On
the nNon-payment of interest being detected, a show cause notice
dated 09/10/09 was issued to the appellant for jts recovery,
which was adjudicated by the Additiona| Commissioner vide
order-in-original No. OG/ADC/CX/IND/IO-II dated 17/3/11 by
which the interest demand of Rs, 9,01,128/- was confirmed
under Rule 8 of the Central Excise Rules, 2002 and beside this,
penalty of Rs. 90,00,000/- was imposed on them under Rule 25
(1) of the Central Excise Rules, 2002. On appeal against the
Additional Commissioner’s order, the Commissioner (Appeals)
vide order-in-appeal dated 27/7/11 reduced the penaity to Rs.
9,01,128/- on the ground that prior to the personal hearing

before him, the appellant had paid the interest. Against this order




of the Commissioner (Appeals), this appeal alongwith stay

application has been filed.

2. Though this matter was today listed for hearing of stay
application only, after hearing both the sides for sometime, we
are of the view that this matter can be taken up for final disposal.
Accordingly, with the consent of both the sides, the matter was
heard for final disposal after waiving the requirement of pre-

deposit.

3. Shri Arvind Arora, Advocate, the learned Counsel for the
appellant, pleaded that the appellant at the time of receipt of
escalation amount had paid the differential duty under the
supplementary invoices on their own and at that time they were
under impression that no interest under Section 11AB is payable
on the differential duty paid under supplementary invoices as the
duty at the time of clearances had been correctly paid, that
subsequently when the department pointed out, they paid the
interest, though after the adjudication of the matter and that
their case is covered by the provisions of Section 11A (2B) and ,

hence, no penalty is imposable on them.

4, Shri R.K. Verma, the learned Senior Departmental
Representative, defended the impugned order by reiterating the
findings of the Commissioner (Appeals) in it and emphasised that
since at the time of payment of differential duty under

supplementary invoices, the interest as per the provisions of




Section 11AB was not paid, penalty under Rule 25 (1) of Central

Excise Rules, 2002 would be attracted.

5. We have carefully considered the submissions from both

the sides and perused the records.

6. In this case there is no dispute that the appellant had paid
the differential duty under supplementary invoices on the
escalation amount received in respect of goods cleared and this
had been done on their own. The original Adjudicating Authority
also has treated the failure to pay the interest at the time of
payment of duty under supplementary invoices, as default under
Rule 8 of the Central Excise Rules. However, for failure to pay
interest alongwith delayed payment of duty under Rule 8 no
penalty is imposable under any clause of Rule 25 (1) of Central
Excise Rules, as this clause provides for imposition of penaity

for-

(a) removal of excisable goods in contravention of the
provisions of these rules or the notifications issued under

these Rules ;

(b) non-accountal of excisable goods produced or
manufactured or stored ;

(c) manufacture of excisable goods without registration

and

(d) contravention of any provisions of these rules or of
the notification issued under these Rules with intent to

evade the payment of duty;




and in this case, in our view the appellant’s failure to pay
interest on the differential duty paid under supplementary
invoices on the differential amount received on account of price
revision does not fall in any of these contraventions. Moreover,
we find that the appellant had paid the interest, in question,
before the hearing of their appeal by the Commissioner
(Appeals). In view of this, the impugned order uphoiding the
penalty on the appellant is not sustainable. The same is set

aside. The appeal as well as stay application is allowed.

(Operative part of the order pronounced in the open court.)

(Justice Ajit Bharihoke)
President

(Rakesh Kumar)
Member (Technical)
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