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IN THE CUSTOMS, EXCISE AND SERVICE TAX
APPELLATE TRIBUNAL, NEW DELHI
PRINCIPAL BENCH, COURT NO. 1IX

Excise Appeal No.2420 of 2005

Date of Hearing/decision : 09.02.2012
Date of Pronouncement : 2012

[Arising out of Order-in-Appeal ~ No. 45-CE/ APPL /NOIDA/2005
dated 8.4.2005 passed by the Commissioner of Customs & Central
Excise (Appeals), NOIDA] :

For approval and signature:

Hon'ble Ms. Archana Wadhwa, Member (Judicial)
Hon'ble Mr. Mathew John, Member (Technical)

1. Whether Press Reporters may be allowed to see :
the Order for publication as per Rule 27 of the N’O
CESTAT (Procedure) Rules, 19827

2. Whether it should be released under Rule 27
of the CESTAT (Procedure) Rules, 1982 for Np
publication in any authoritative report or not?

3. Whether Their Lordships wish to see the fair QQ,QM/\
copy of the Order?

4. Whether Order is to be ciréulated to the : s
Departmental authorities?

Commissioner of Central Excise Appellants

NOIDA

Vs.

Ms. Salora International Ltd. Respondent




Appearance:

Shri Sunil Kumar, SDR for the Appellants

Shri Rajesh Kumar, Advocate for the Respondent
CORAM:

Hon'ble Ms. Archana Wadhwa, Member (Judicial)
Hon'ble Mr. Mathew John, Member (Technical)

[141 ORAL ORDERNO. 4) 428 [2012-Ex &y

Per Archana Wadhwa (for the Bench):

Being aggrieved with the order passed by Commissioner
(Appeals), Revenue has filed the present appeal.
2. We have heard Shri Sunil Kumar, learned DR appearing for the
Revenue. Shri Rajesh Kumar, learned Advocate for the respondents.

oo o,

3. As regards the ﬁnaking the entries in RG 23 A prior to actual
receipt of the imported goods, Commissioner (Appeals) referLto
Notification No. 7/99-CE (NT) dated 9.2.1999 vide which sub—rule%zas
inserted in Rule 57G. The said rule is to the effect that credit under sub-
rule (2) shall not be denied on the ground that any of the documents
mentioned in sub rule (3) does not contain all the particulars required to
be contained therein under these rules, if the details of payment of duty,
description of the goods, assessable value name and address of the
factory or warehouse are given in the said documents. He also referred

to Board’s Circular No. 441/7/99-CX dated 23.2.99 wherein it was

clarified that the Asstt. Commissioner before issuing show cause



notices for wrong availment of Cenvat credit by the assessee on any
procedural ground, shall conduct the inquiry with regard to duty paid
nature of the goods at the suppliers end. The Circular further provided
that in case the assessees’ invoices contains the details, the credit of
duty will not be disallowed.

By referring to the above notification and circular, Commissioner
(Appeals) observed that inasmuch as all the details were available in the
invoices and name and address of the factory was clearly mentioned, he
held that credit cannot be denied to the respondents. The goods in
question were actually received by the respondents, as was clear from
the gate entries and material received notes. By observing that it is not
the department’s case that inputs were not received in the factory, were
not duty paid, not used in the manufacture of final products or were not
received under the cover of proper duty paying documents, the denial of
credit is not justified. He accordingly, set aside the confirmation of
demand. However, in respect of certain entries, where the quantity did
not tally with the guantity shown in the bill of entry, he directed the
Deputy Commissioner to allow the credit after verification of the
quantity of inputs received from the internal material receipt records of
the assessee. ) by taking into account the assessees submission that
against one of bill of entry, the goods were entered in RG I register in

different lots.




4. The Revenue’s contention in the memo of appeal is that
Notification No. 7/99- CE read with Boar’s Circular No. 441/7/95 CE
dated 23.2.99 was not applicable inasmuch as the same Wwere issued
subsequent to the period involved. Inasmuch as the said Notification
was not in existence, the Commissioner (Appeals) should not have
granted benefit of the same to the respondents.

5. We find no merits in the above contention. Admittedly, the
introduction of sub-rule (11) in Rule 57G was with an intention to
clarify the law and as such was a procedural clarification. Reading of
Board’s Circular makes it clear that the credit should not be denied on
the technical and procedural violations but wherever there is no dispute
about the duty paid character of the goods, their receipt in the assessee’s
factory and subsequent use in the manufacture of final product, the show
cause notices should not be issued for denial of such credit. Admittedly
such clarification relate to past period also. Otherwise also there are
many Tribunal’s decision laying down that such denial of credit on
technical and proceldural grounds is not justified when otherwise there
is no dispute about the availability of the credit.

6.  As regards the second contention of the Revenue that he could
not remand the matter for verification, we find that Commissioner
(Appeals) has rightly observed that there is no dispute on availability of
credit on merits. The Revenue’s case as projected in the show cause

notice was only in respect of procedural violations. In such a scenario,




there is no need for verification of the otherwise admissible modvat
credit. Wherever Commissioner (Appeals) has felt that such verification
is required he has allowed the credit subject to verification by the
Deputy Commissioner. We do not find any infirmity in the views of
the Commissioner (Appeals).

7. In view of the above, Revenue’s appeal is rejected.

(Pronounced in the open Court on )

(P

( Ar&izya’ Wadhwa )‘
Member(Judicial)

\ Mathew John )
Member(Technical)

SS




