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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE
TRIBUNAL, NEW DELHI, PRINCIPAL BENCH NEW DELHI

Date of Hearing/decision:12.03.2012

{ “axssee. . Stay Application No.2458 of 2011
In’#. 72T Appeal No.1857 of 2011

[Arising out of Order No.01/2011 dated 29.04.2011 passed by the
Commissioner of Central Excise, Delhi-II].

M/s.International Panaacea Ltd. Appellant
Vs.

CCE, Delhi-II Respondent

For approval and signature:

Hon’ble Smt. Archana Wadhwa, Member (Judicia!)
Hon’ble Shri Rakesh Kumar, Member (Technical)

1. Whether Press Reporters may be allowed to see V&("’
CESTAT (Procedure) Ruies, 1982.

2. Whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication Hﬁ
in any authoritative report or not?

3. Whether Their Lordships wish to see the fair copy gﬂ-/'u\’\
of the Order? ;

4, Whether Order is to be circulated to the Departmental es -
authorities?

Appearance:  Rep. by Shri Sparsh Bhargava, Advocate for the appellant.
Rep. by Shri R.K. Verma, DR for the respondent.

CORAM: Hon’ble Smt. Archana Wadhwa, Member (Judicial)
Hon’ble Shri Rakesh Kumar, Member (Technical)

STay oyolen Als. 65 7/ 20/2; 6% CBR
F, AL~ Order No.ﬁ/%.&n}%/&ﬁcﬁﬁated: 12.03.2012




Per Archana Wadhwa:

The dispute in the present appeal relates to classification of the
product Bio-Control Agents being manufactured by the appellant whereas
they have claimed the classification of the same under Heading
N0.30029030 based upon the precedent decision/qf the Commissioner vide
impugned order has classified the said product under Heading

No0.38.089910.

2. After hearing both the sides, duly represented by Shri Sparash
Bhargava Id. Advocate and Shri RK. Verma. Id. AR, we find that the
appellant% earlier classifying their products under Chapter 38 till Feb.,
2009. However, they came across the Tribunal's decision in the case of
NMS Babu Vs. CCE, Bangalore reported in 2006 (198) ELT 528 (Tribunal-
Bang), which classified an identical product under Chapter Heading No.30.
They addressed a letter dated 27.2.2009 to their Central Excise Authorities
indicating that since a formulation of Soil micro-organisms being used as
bio-control agent, the microbes itself is a living fungi and the Tribunal has
held that the same would fall under Chapter 30, they would assesse their

product under Chapter 30.02 which attracts nil rate of duty. Such request of




the appellant was responded to by the Department directing them to continue
paying duty on the clearances of their Bio fertilizers as the matter is being
examined by the Revenue. However, it is seen that the appellant started
clearing their product without payment of duty under intimation to the

Revenue.

3. Subsequently, a show cause notice was issued on 23.4.2010 raising
demand of duty in respect of the clearances effected during the period
1.4.2009 to 31.1.2010. The appellant contegégd the confirmation of demand
by relying upon the precedent decision of the Tribunal in the case of NMS
Babu (supra). The caoﬁtent.wn of the adjudicating authority was also drawn to
the subsequent decision of the Tribunal in the case of T. Stanes and Co. Vs,
CCE, Coimbatore reported in 2009 (235) ELT 183 (Tribunal-Chennai). It
stands held in the said decision that heading no.3002 includes cultures of
micro-organisms for technical purposes iike auditing plant growth. Microbes
under heading no.3002 does not cover fertilizers but also those that aid plants
growth and z;eaw disease in plants. It was accordingly held by the Tribunal
that under Heading No.3808 covers insecticides and fungicides and not

cultures of microbes as basis.




4. The Adjudicating Authority, without referring to the above decision

of the Tribunal, held against the assessee and confirmed the demand. Hence,
the present appeal.
Vs

5. The appellant’s grievanceLthat the said two decisions cover the
disputed issue and should have been followed by the Adjudicating
Authority. They have also submitted that the samples were drawn by the
Revenue. However, there is no result of the same. The impugned order
stands passed by the Commissioner in utter disregard fo{ the judicial

discipline in asmuch as he was bound by the pronouncement of law by the

two decisions of the Tribunal.

6.  Ld. SDR appearing for the revenue draws our attention to the merits
of the case as also to the description of the goods which would fall under
Chapter 30 and 38. He also draws our attention to the advertisements made
by the appellant indicating that product is being advertised as insecticides
and pesticides. As such, he supports the impugned order of the
Commissioner on the ground that inasmuch as the appellant have themselves
%ﬁle product as insecticides and pesticides, the same are correctly

classifiying under Chapter 38.




7. We have gone through the impugned order of the Commissioner and
have appreciated the submissions made by both the sides. It seems that there
is no dispute about the fact that the appellant’s products are formulation of
micro organisms as is itself mentioned in the show cause notice as also in
the impugned order. Though the appellant have placed strong reliance on
the p‘recedent decisions of the Tribunal, the Adjudicating Authority has

—q o
chosen to ‘/d L the same and have decided the issue independently, without

YL L 2!
taking note of the earlier judgements. The fair pﬂﬁiu;uo n of adjudication
requires the adjudicating authority to deal with each and every plea raised by
an assessee and specifically the decisions, which apparently covers this
issue. In its failzzsfre,n if the adjudicating authority was of the view that the
relied upon decision deal with a different products or appellant’s product is

not covered by the said decisions, he was within his rights to distinguish the

same, instead of a convenient pass over or skip.

8. In view of the glieter foregoing discussion, we deem it fit to set aside
the impugned order, remand the matter to the Commissioner for de novo
decision, in the light of the two precedent decisions of the Tribunal referred
supra. We make it clear that the remand is being made only on the above

ground and we have otherwise not expressed any opinion on the merits of




the case. The appellant are at liberty to raise all the issues, as they may deem

it fit before the Commissioner, in remand proceedings.

9. The stay application as also appeal get disposed of in the above terms.
[order dictated & pronounced in open court]

( Arctiapa-‘Wadhwa )
Member (Judicial)

( Rakesh Kumar )

Member (Technical)
Ckp.




