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IN THE CUSTOMS, EXCISE AND SERVICE TAX
APPELLATE TRIBUNAL, NEW DELHI
PRINCIPAL BENCH, COURT NO. III

Excise Appeal No. 2330 of 2011
Excise Stay Application No. 3059 of 2011

[Arising out of Order-in-Appeal No. 85-CE/ALLD/2011 dated
28.6.2011passed by the Commissioner of Central Excise(Appeals),
Allahabad]

For approval and signature:

Hon'ble Ms. Archana Wadhwa, Member (Judicial)
Hon'ble Mr. Mathew John, Member (Technical)

1. Whether Press Reporters may be allowed to see : [\lo
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it should be released under Rule 27 /’\Ip
of the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether Their Lordships wish to see the fair S .
copy of the Order? he

4. Whether Order is to be circulated to the : fu
Departmental authorities? ‘

M/s. JHV Distilleries & Appellants
Sugar Mills Ltd.

Vs.

Commissioner of Central Excise Respondent
Allahabad

Appearance:

Shri Rajesh Chibber, Advocate for the Appellants
Shri S.K. Panda, Jt.CDR for the Respondent

CORAM:
Hon'ble Ms. Archana Wadhwa, Member (Judicial)
Hon'ble Mr. Mathew John, Member (Technical)




Date of Hearing/decision : 1.03.2012

STAy ORAL ORDERNO. Y1Yy|2012 £ x (BR>
FINA'L ORAL ORPERNS A2 /2012-EX (R1)
Per Archana Wadhwa (for the Bench):

After dispensing with the condition of pre-deposit of duty and
penalty, we proceed to decide the appeal with the consent of both sides
as we find that the matter needs to go back to the original adjudicating
authority for verification of the records and subsequent re-adjudication.
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2. The dispute seveals around clearance of capital goods Lby the l?
appellants during the period 06.12.2005 to 13.3.2008,Tl'1e said waste
and scrap of capital goods was cleared by the appellants without
payment of any duty. The Revenue’s contention is that the said capital
goods were modvatable capital goods and as such, in terms of the
provisions of Cenvat credit Rules, the appellant is required to pay duty
on the said capital goods. On the other hand, it is the appellants
contention that the said unit was purchased by them in the year 2005 an
;Jsi;;y lying *i:éfa%prior to that from 1997 onwards.  The capital goo}ds
which they have cleared were not modvatable capital goods and no
modvat credit stands availed on the same. It is also contended that no
modbvat credit was availed by them on the said capital goods. However,
learned advocate fairly agrees that if moavat credit was availed on the
said machines, they are liable to pay duty on the clearance of scrap of
the same in the subsequent years from December, 2005 to March, 2008.

3.  We find that the dispute revolves around factual position.

Modbvat credit on the capital goods was introduced in the year 1994 and




admittedly, if the capital goods were purchased by the earlier
manufacturer prior to 1994 but if no modvat credit has been availed on
the same, the appellant’s liability to pay duty at the time of clearance is
not there.

4.  Though the appellants produced on record, various evidence to
that effect, according to them, the same has not been carefully examined
and verified by the authorities below who have simplicitor made an
observation that the appellant failed to provide evidence to show no
modvat credit was availed on the said capital goods. Learned advocate
submits that balance sheet; for the reievant years  would show
purchase of capital goods i.e. whether prior to 1994 or after 1994.
Similarly, the other documentary evidence would establish the fact of
availment of credit on the said capital goods or otherwise. He fairly
agrees that only if the appellant is able to establish’by production of
evidence that there is no positive act of suppression of mis-statement
on their part and that such credit was not availed by them, duty oﬁ thé
capital goods is to be dropped. In case, the appellants is not able to
establish that either the capital goods were purchased before 1994 or no
modvat credit stand availed by the earlier manufacturer, they would not
contest the demand on the said ground.

5. In view of the above submissions made by the learned advocate,
we deem it fit to remand the matter to the adjudicating authority for
giving opportunity to the appellants to establish the fact or otherwise of

availment of modvat credit in respect of the said disputed credit on the




capital goods. The adjudicating authority would examine the same
properly and would redecide the matter in the light of the evidences
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6. Stay petitions as also appeal gets disposed of in the above terms.

(Pronounced in the open Court )

( ArchaneWadhwa )
Member(Judicial)

( Mathew John ‘)
Member(Technical)
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