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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
WEST BLOCK NO.II, R.K. PURAM, NEW DELHI-110066.
Court No.1
Excise Appeal No.851 Of 2005

(Arising out of Order-in-Appeal No.741-CE/BPL/2004 dated
29.10.2004 passed by the CCE(A), Bhopal)

Date of Hearing/Decision: 23.10.2012

For approval and signature:
Hon’ble Mr.Justice Ajit Bharihoke, President
Hon’ble Mr.Rakesh Kumar, Member (Technical)

1 Whether Press Reporters may be allowed to see the Order
for publication as per Rule 27 of the CESTAT (Procedure)
Rules, 1982?

2 Whether it should be released under Rule 27 of the CESTAT
(Procedure) Rules, 1982 for publication in any authoritative
report or not?

3 Whether Their Lordships wish to see the fair copy of the
Order?

4 Whether Order is to be circulated to the Departmental
authorities?

CCE, Bhopal Appeliants
Vs.
M/s.Dimond Cement Ltd. Respondent

Present: Shri A.k.Jain, JCDR for the appellant
Present Shri R.k.Hasija, Advocate for the respondent

Coram: Hon’ble Mr. Justice Ajit Bharihoke, President
Hon’ble Mr.Rakesh Kumar, Member (Technical)

f/NAL ORDER No. A/ 1545|201 -2+ (B4

-

Per: Rakesh Kumar

The appellant are manufacturer of cement and clinker. The
period of dispute in this case is from March, 1995 to December,
1996. The allegation against the appellant is that during this
period, they have availed cenvat credit of Rs.69,06,810/- in respect
of certain items of capital goods which are not eligible for cenvat
credit. On this basis, six separate show cause notices were issued

for recovery of cenvat credit of Rs.69,06,810/- in respect of said




2

goods which were adjudicated by the Assistant Commissioner by a
common order dated 28.3.2002 by which he dropped the
proceedings. On appeals filed by the Revenue before the
commissioner (Appeals), the Commissioner (Appeals) by order in
appeal dated 29.10.2004, while upholding the Assistant
Commissioner’s order in respect of the capital goods used in the
factory and used in the factory well as in the mine, disallowed the
credit in respect of capital goods exclusively used in the mines. The
Revenue is in appeal against th# part of the order permitting
cenvat credit in respect of capital goods used in the factory as well

as in the mines.
2. Heard both sides.

3. Shri A.K.Jain, learned JCDR for the appellant, assailed the
impugned order by reiterating the grounds of appeal in the
Revenue’s appeal and pleaded that the Commissioner (Appeals)’s
order is not:"speaking order and does not give any reasons for

allowing credit in respect of the items which are not exclusively

used in the factory.

4, Shri  R.K.Hasija Advocate, learned Counsel for the
respondent, defended the impugned order and pleaded that mine
in which capital goods in question were partly used were captive
mines, that cenvat credit in respect of capital goods used in captive
mines is admissible in view of the judgement of the Apex Court in
~the case of Vikram Cement vs. CCE, Indore 2006 (197) ELT 145
(SC) in which Apex Court held that the mines whic@ are captive
mines, constitute one integrated unit together with the cement

factory, and credit in respect of the capital goods used in the mines
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would be admissible. He, therefore pleaded in view of this, there is

no infirmity in the impugned order.

5.

We have considered the submissions made from both sides.

In order to appreciate the contention of the party, it would be

useful to have a look as to how the Commissioner (Appeals) dealt

with the issue.

"(i)

(i)

(i)

On a perusal of the documents submitted by the party, I am
quite satisfied that the credit of Rs.61,04,565/- was only in
respect of the capital goods used within the factory, and as
such, I do not find the issue still remaining to be decided in
this appeal. Accordingly, I proceed to consider the eligibility
of Modvat credit on the dual use capital goods and those
exclusively used in mines.

During the disputed period 03/95 to 12/96, just on the
analogy of the credit allowed on explosives used in mines
under the old Modvat rules effective up to 31.03.2000, as per
the Apex Court’s judgement in Jaypee Rewa case [2000
(133) ELT 3-SC], and as also affirmed by the Court on
03.09.04 in the case of CCE, Jaipur Vs.J.k.Udaipur Uydog
Ltd., I allow the disputed credit on the capital goods which
were put into dual uses in the mines and the factory prior to
the period 01.04.2004 in view of CEGAT's decision reported
in 2002 (147) ELT 393, subject to verification of this aspect
by the proper officer.

However, as regards the credit taken on the capital goods
exclusively used in the mines, I am inclined to disallow the

credit in view o the apex court’s aforesaid decision wherein
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the Court did not accept the contention that the definition of

factory also includes mines.

The appeal is disposed of accordingly. ™

6. On reading of the above, we find merit in the contention of
Mo

the Revenue. The Commissioner (Appeals) has not disgussad any
R
svidence to justify this conclusion in that appeal. Neither the
order- in- original nor the order- in-appeal has discussed the issue
of captive rpines. The impugned order is Jtherefore, set aside and
the mattertroemanded back to the Commissioner (Appeals) for de
novo decision after examining the question as to whether or not
goods have been used in captive mines and, thereafter gecide the
issue, in question, on the basis of Apex Court’s decision in Vikram
Cement vs. CCE, Indore (supra). The appeal standsdisposed of as

above,

(Justice Ajit Bharihoke)

President

(Rakesh Kumar)
Member (Technical)
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