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IN THE CUSTOMS, EXCISE AND SERVICE TAX
APPELLATE TRIBUNAL, NEW DELHI

PRINCIPAL BENCH, COURT NO. II1
Excise Appeal No. 622-623 of 2005

[Arising out of Order-In-Appeal No.394/CE/BPL/2004, dated
28.10.2004 issued by CCE, Bhopal]

For approval and signature:
Hon’ble Ms. Archana Wadhwa, Judicial Member
Hon'ble Mr. Mathew John, Technical Member

1 | Whether Press Reporters may be allowed to see the
Order for publication as per Rule 27 of the CESTAT r\(p
(Procedure) Rules, 19827
2 | Whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication in any N"
authoritative report or not?
3~ | Whether Their Lordships wish to see the fair copy of g
the Order? ol
4 | Whether Order is to be circulated to the Departmental !\r -
|| authorities? e

M/s. Diamond Cements Ltd. Appellants
Vs.

Commissioner of Central Excise Respondent

Bhopal

Coram :

Hon'ble Ms. Archana Wadhwa, Judicial Member
Hon’ble Mr. Mathew John, Technical Member

Appearance:
Shri Amit Jein, Advocate for the Appellants
Shri S.R.Meena, AR for the Respondent

Date of Hearing : 28.02.2012
fin4. ORDERNO . 62¢ -62 :}/lz@f&gx(ﬁ@

Per Ms., Archana Wadhwa:

rer Vo, Al L Ie e  ——

The appellants are engaged in the manufacture of cement
and clinker. The demand in the present case relates to fabrication
of structurals and other items of steel falling under Chapter 73 for
the period 1988-89 to 1991-92. According to the Revenue,

various items copper inserts, insert plats, copper support, grills,




cross bracings, bucket, trailer, gantry etc. were manufactured by
the appellant in their factory and used in their units at Narsingarh
and Amlai. By holding that the Ws of drilling, cutting,
welding etc. amounts to manufacture and by rejecting the
appellants’ stand that the goods were manufactured by the
contractor and by denying them the benefit of various notifications
as claimed by the appellant, authorities below have confirmed
demand of duty of Rs.5,49,322/- along with imposition of penalty
of identical amount.

2. We have heard Shri Amit Jain, Id counsel appearing for the
appellants and Shri S.R.Meena, Id. AR appearing for the Revenue.
3. The law on the legal issue as to whether the cutting/drill:'v:(,
welding etc. amounts to manufacture stands decided against the
appellants by the Larger Bench in the case of Mahindra & Mahindra
Ltd. reported in 2005(190)ELT301. However, it is the appellants’
contention that the said goods were being fabricated by the
contractors and in such a scenario, it is the contractor who has to
be held as manufacturer. For the proposition that it is the job
worker who actually manufactured the goods who has to be held
as manufacturer, the appellants have relied upon the Hon'ble
Supreme Court’s decision in the case of MM Khambatwala reported
in 1996(84)ELT161(SC) as also on the decision of the Tribunal in
the case of Indian Oil Corporation reported in
2010(253)ELT324(Tri.). In the alternative, the benefit of
Notification No.61/90-CE and 281/86-CE, and 217/86-CE are
claimed. The demand also stands assailed on the point of

limitation.




4, We find that the goods in question were being fabricated by
the contractors in the appellants’ premises out of the raw material
supplied by the appellants. The lower authorities have held that in
as much as the fabrication was being done as per the specific
requirement of the appellants out of the raw material supplied by
them, the contractors were only a fagade and dummy units and
appellants have to be held as manufacturer.

There is no dispute about the fact that fabrication was being
done by the contractor. It stands recorded in the impugned order
of the original adjudicating authority that on scrutiny of the bills
raised by contractors, Shri Satyanarayan Visvakarma, Shri
Shankerlal Chowdhary and Shri puranlal Patel, it was revealed that
apart from the steel structurals, other copper inserts, insert plats,
copper support, grills, cross bracings, bucket, trailer, gantry etc.
were found to have been manufactured by the contractors in the
fabrication shop. Shri Satyanarayan in his statement dtd.
11.04.92 also admitted that the above activities have been carried
by him. He also admitted that the bills are raised in respect of the
work done according to its nature, i.e., gggslé for erection,
fabrication etc. are raised separately. The said fact also has been
agreed by Shri Harpal Singh and Shri V.N.Malhotra in their
statements dtd. 12.02.92. However, the lower authorities have
held that the noticee has been indulging in manufacture of steel
items through contractors. In as much as it is the appellants who
have been supplying the raw material, the contractors were only

" “dubly 4nd can be called as a mere fagade. He has further observed




that if a hired labour is employed, in that case instead of hired
labour, it is the employer who is the manufacturer.

5. We do not find favour with the above reasoning of the lower
authority,%erely because the appellants were supplying the raw
material and was exercising supervisory quality control over the
goods, it cannot be held that the contractors were actually hired
labourers especially when the contractors have admitted having
fabricated the goods for and on behalf of the appellants. Similarly
merely because the said fabrication was being done by the
contractors as per the design and drawings of the appellants
cannot be made a ground for holding that it is the appellants who
had fabricated the goods. In fact, we find from the SCN that it
stands admitted that the said goods were being fabricated through
contractors. If that be so, the appellants cannot be held as a
manufacturer.

6. In any case, we find that the appellants are entitled to the
benefit of Notification No.281/86 dtd. 24.04.86 which provides
exemption from duty to all the excisable goods manufactured in
workshop within a factory and intended for use in the said factory
or in any other factory of the same manufacturer, for repair &
maintenance of machinery installed therein. The appellants have
taken a categorical stand before the authorities below that the
goods wexe in question were used by them for repair &
maintenance of the factory. The said claim of the appellants
stands denied by the Comnmissioner(Appeals) on the sole ground

that no documentary evidence to show for which a particular




machinery, the items were used for repair & maintenance stands
produced before him.

We note that it is not the Revenue’s case that the said steels
items were cleared by them as finally manufactured excisable
goods. The statements of various contractors revealed that the
said goods were meant for installation and erection in the factory
premises itself. The appellants are engaged in the manufacture of
cement and required periodical updating of their machines. There
is nothing in the Revenue’s case to show that the said goods were
manufactured by them for clearance ggf:;he factory. On the
contrary, the evidence in the shape of statements of contractors
revealed that the goods were meant for use in the factory itself.
As such we are of the view that the benefit of Notification
No.281/86 is available to the appellants.

7. In any case, Notification No.217/86, dtd. 02.04.86 which
grants exemption to the goods manufactured in the factory and
used in the factory, is also available to the appellants. The denial
of the same on the ground that the said Notification excludes
machines, machineries, plants, equipments, appliances does not
hold in as much as the items in questions are structurals and not
machines or plant and equipments etc.

8. In any case, we find that during the relevant period, the
decisions of the Tribunal were in favour of the assessee and it was
only uaa& the Larger Bench decision in the case of Mahindra &
Mahindra Ltd. reported in 2005(190)ELT301 that the activities of
cutting, drilling and welding was held to be a manufacturing

activity. It is well settied law that when during the relevant period,




the decisions of higher appellate forum were in favour of the
assessee or there were conflicting decisions, no suppression can be
attributed Kthe assessee so as 1o invoke the longer period of

limitation. Reference in this regard can be made to following

decisions:-
i. Jaiprakash Industries Ltd. - 2002(146)ELT481(SC)
ii. Mentha & Allied Products - 2004(167)ELT494(SC)
i L&T Ltd. - 2007(211)ELTS13(SC)
9. In view of our foregoing discussion, we find that confirmation

of demand and imposition of penalty is not justified. Accordingly,
impugned order is set aside and appeal is allowed with

consequential relief to the appellants.

(Pronounced in the open Court on ”M ™)

(Archgpa"Wad hwa)

Member(Judicial)

(Mathew JoH)
Member(Technical)
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