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IN THE CUSTOMS, EXCISE AND SERVICE TAX
APPELLATE TRIBUNAL, NEW DELHI
PRINCIPAL BENCH, COURT NO. III

Excise Appeal No. 1118 of 2011

[Arising out of Order-in-Original No. 195/BPL/2010 dated 21.12.2010
passed by the Commissioner of Customs & Central Excise(Appeals ),
Bhopal ]

For approval and signature:

Hon'ble Ms. Archana Wadhwa, Member (Judicial)
Hon'ble Mr. Mathew John, Member (Technical)

1. Whether Press Reporters may be allowe.d to see : Neo |
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827 }

2. Whether it should be released under Rule 27 T o : \
of the CESTAT (Procedure) Rules, 1982 for D
publication in any authoritative report or not? :

3. Whether Their Lordships wish to see the fair  : g e~
copy of the Order? )
|
4. Whether Order is to be circulated to the : \f -
Departmental authorities? : '
M/s. Sanwaria Agro Oils Ltd. : Appellants
Vs.
.
Commissioner of Central Zxcise Respondent

Customs, Bhopal (MP)

Appearance:

Shri P. C. Kashiv, Consultant for the Appellants
Shri 1. Baig, AR for the Respondent

CORAM:
Hon'ble Ms. Archana Wadhwa, Member (Judicial)
Hon'ble Mr. Mathew John, Member (Technical)

Date of Hearing : ~ 16.2.2012
Date of decision : 2012




F'”\W” ORAL ORDER NO .ﬂr/é bsj20) 2 EX CBRY

Per Archana Wadhwa ( for the Bench):

The appellant is engaged in the manufacture of Lecithin fa’lling
under chapter 29 of Central Excise Tariff Act. The said Lecithin! was
exempted till 28.2.06 and became dutiablé from 1.3.06 with issuance of
notification No. 21/06 dated 1.3.06, vide which earlier exemption
notification No. 115/75 dated 30.4.75 was rescinded.

2. The dispute in the present appeal relates to clearance of 26.03
MT of Lecithin, which according to the appellant waé sold in February,

tgw\w.ﬂ‘a

2006 by way of raaxonab}ednvoice in the name of M/s. Ashok Dal and
bl o p o

Qils Mills E\"ere actually cleared by them in the mgnaiaetuze of June and
July, 2006. The appellants contention is that inasmuch as the goqu
were sold on 25.2.10 & 27.2.10 by way of raising sales invoices, and the
Lecithin was not lifted by their buyers and remained stored with them
and was ultimately removed in June and July, the same have to be
considered as having been cleared in February itself when no duty was
leviable. On the other hand, the lower authorities have held fhat
inasmuch as the Lecithin was actually cleared in June and July, 2006,
when they attracted duty, the appellant are liable to pay duty.

3.  The lower authorities have relied upon the provisions of Rule 5
of Central Excise Rules, which provide for determination of duty. For

better appreciation , the said Rule is reproduced below:

“Rule 5 — Date for determination of duty and tariff

valuation — The rate of duty or tariff value applicable to any

\




excisable goods, other than Khandsari Molasses, shall be the rate
or value in force on the date when such goods are removed from a

factory or warehouse, as the case may be.”

As is clear from the above rule, the rate of duty applicable to’ the
excisable goods shall be the rate in force on the date when such goods
are removed from the factory. Inasmuch as admittedly the said 'goods
were removed from the factory in the month of June and July", 2006
when they attract duty, we are of the view that confirmation of demand
of duty against the appellant is in accordance with law. Mere fact that
the sales invoices were raised in February, 2006, Wheﬁ the goods were
exempted, but no removal took place, by itself cannot be held vto» be
shifting the date of removal to February, 2006. In terms of said Rule, it
is the date of actual and physical removal of goods from the facfory
which has to be taken into consideration. As such, we find no possible
ground to interfere in the order of the authorities below, confirming
demand of duty of Rs.1,03,168/- along with confirmation qf demand.

4. In addition, to confirmation of demand, lower authorities have
also imposed penalty of identical amount under Section 11AC of the
Central Excise Act and of Rs.25,000/- under Rule 25 of Central Excise
Rules, 2002. Penalty under Rule 25 stand set aside by Commissioner
(Appeals). As regards penalty , under section 11AC, we find that since
it is not a case of suppression (ff clandestine clearance and the issue

. . ~ 3
involved is a legal interpretation of law, we are of the v1'iew that no

malafide can be attributed to the appellant so as to impose penalty upon




them. Accordingly, while confirming demand of duty, we set aside the
imposition of penalty of Rs.1,03,168/- imposed under Section 11AC of
the Act.

5. Appeal is disposed of in the above terms.

(Pronounced in the open court on % }!/ r

( Archafr Wadhwa )
Member(Judicial)

« Mathew John
Member(Technical)

SS




