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CUSTOMS EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
West Block No.2, R.K.Puram, New Delhi
COURT-I

Date of hearing/ decision: 13.06.2012

Hon’ble Sh. Justice Ajit Bharihoke, President
Hon’ble Sh. Rakesh Kumar, Member (Technical)

1. | Whether Press Reporters may be allowed to sce the Order for
publication as per Rule 27 of the CESTAT (Procedure) Rules,
1982.

2 | Whether it should be released under Rule 27 of the CESTAT
(Procedure) Rules, 1982 for publication in any authoritative
report or not?

3 | Whether Their Lordships wish to see the fair copy of the
Order?

4 | Whether Order is to be circulated to the Departmental
authorities?

Excise Appeal No. 2836 of 2010 with Excise Stay No. 2600 of 2010

(Arising out of order-in-Appeal No. 169/RPR-1/2010 dated 19.05.2010
passed by the Commissioner (Appeals) Customs & Central Excise, Raipur).

CC & CE, Raipur Appellants
Vs.
M/s Ind Synergy Ltd. Respondent

Present Shri Nagesh Pathak, AR for the appellant.
Present Sh. Ramesh Nair, Advocate for the respondent.

CORAM : Hon’ble Shri Justice Ajit Bharihoke, President
Hon’ble Shri Rakesh Kumar, Member (Technical)

F’NAL OrderNo. A /¢ 9, J202-Ex CBR,
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Per. Justice Ajit Bharihoke:

M/s Ind Synergy Limited is engaged in the manufactufe of sponge
iron, billets etc. falling under chapter 68 of the schedule to Central Excise
Tariff Act, 1985. On 07.10.2008, the appellant cleared a consignment of
sponge iron / billet to its depot on payment of excise duty on the basis of
provisional valuation @ Rs. 27,915/- PMT. Those goods were sold from the
depot during the period 18.10.2008 to 03.11.2008 at different rates. The
invoice value of the goods sold by the respondent from his depot on
18.10.2008 was Rs. 30862/- PMT. However, after 18.08.2009 and most of
the depot sales were at a rate lesser then the transaction value on which the
excise duty was paid at the time of clearance of goods from the factory to the
depot. The respondent thus applied for refund of Rs. 11,25,653/- on
differential of the rate at which excise duty was paid at the time of clearance
and the rate on which the goods were sold from depot.

2. The department contested the claim of refund on the ground that the
refund claim was not consistent with the provision of Rule 7 of Central
Excise (Valuation) Rules, 2000. The jurisdictional Assistant Commissioner
vide order dated 01.02.2010 dismissed the refund claim.

3. Being aggrieved of the order of jurisdictional Assistant
Commissioner, respondent preferred appeal and the Commissioner
(Appeals) allowed the appeal of the respondent and held that the respondent
was entitled to refund of the duty paid in excess by him at the time of

clearance of the goods from the factory to the depot.
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4.  TFeeling aggrieved by the aforesaid order, the department has
approached the Tribunal.

5.  Sh. Nagesh Pathak, Id. AR has pleaded that the impugned order is not
sustainable for the reason it has been passed on incorrect reading of Rule 7
of Central Excise (Valuation) Rules. Thus, he has pressed for setting aside
of the aforesaid order.

6. Sh. Ramesh Nair, 1d. Advocate for the respondent on the other hand
has argued in support of the impugned order. He has referred to para 3 of
the impugned order and submitted that in the aforesaid paragraph there are
details of the invoices pertaining to depot sale of the goods in question
during the period w.e.f. 18.10.2008 to 3.11.2008 and the price charged at
the time of sale. Sh. Nair submitted, from the sale invoices it is apparent
that most of the occasions goods were sold at the rate lower than the
transaction value on which the goods were cleared from the factory of the
respondent to sales depot, therefore, the appellate authority has rightly set
aside the order-in-original and allowed the refund claim in respect of the
excise duty paid in excess.

7. In order to appreciate the rival contentions it would be useful to have
a look of relevant Rule 7 of the Central Excise (Valuation) Rules which

reads thus:-

“Where the excisable goods are not sold by the assessee at the time
and place of removal but are transferred to a depot, premises of a
consignment agent or any other place or premises (hereinafter referred
to as “such other place”) from where the excisable goods are to be
sold after their clearance from the place of removal and where the
assessee and the buyer of the said goods are not related and the price
is the sole consideration for the sale, the value shall be the normal




transaction value of such goods sold from such other place at or about
the same time and, where such goods are not sold at or about the same
time, at the time nearest to the time of removal of goods under
assessment”.
8.  On bare reading of the aforesaid rule, it is seen that in the cases where
the goods are not sold by the assessee at the factory gate but are transferred
to depot from where the excisable goods are to be sold the transaction value
of such goods cleared from depot for the purpose of excise duty shall be the
rate at which goods are sold from such depot on or about the same time and
if such goods are not sold at or about the same time, at the time nearest to
the time of removal of goods under assessment. Admittedly, in the instant
case the goods in question were removed from the factory on 07.10.2008,
and the assessee paid duty @ Rs. 27,915/- PMT. Though the respondent
has applied for refund of excess excise duty paid, the respondent failed to
lead any evidence pertaining to the transaction of sale from depot on
07.10.2008. The respondent, however, produced invoice No. 448 to 543
dated 18.10.2008 before the adjudicating authority issue at sale price @ Rs.
30682/- PMT. These are the invoices supplied by the respondent regarding
sale at the time nearest to the date and time for removal of the goods from
factory to the depot. Therefore, in view of Rule 7 for the purpose of excise
duty normal transaction value of the goods was much more than the rate at
which the excise duty was paid at the time of clearance of goods from the
factory.

9.  The Commissioner (Appeals) have dealt with the issue in para 5.6 of

his order in following manner:-




10.

“In this connection, I find that in a situation when excess payment of duty
occurred owning to decrease in market value at depot, the lower authority
betrayed irrational reservations in sanctioning the refund claim holding that
there “I find that the clearance from depot on 18.10.2008 are on the same
transaction value as cleared from the factory and clearance at lower rate
from the depot on later date will not make the noticee (Appellant) to entitle
for refund claim and not in line with the provisions contained in Rule 7 of
the Central Excise (Valuation) Rule 2000”. This view of the lower
authority is devoid of reasons and contrary to legal provisions under Rule 7
of the Valuation Rule 2000. The Rule 7 provides that under the
circumstances of the case the normal transaction value of any consignment
may often have to be ascertained from the depot price prevailed even before
its clearance from the factory. Only requirement under the law is to
ascertain the value of depot sale at the time of ex-factory clearance, and if it
is impossible, the value is, at the time nearest to the time of ex-factory
removal. Accepting the payment of short paid duty by the appellants the
department has tacitly accepted the impossibility of ascertaining the normal
transaction value only at the time of ex-factory clearance. Further, the
appellants submitted all the relevant documents including depot invoices
which are indicative of the price at depot sale. Duty being advalorem is
proportionately reduced with the fall of price at the depot. As a result the
appellants have to bear the burden of excess duty paid on the ex-factory
value of the goods that is higher than the actual transaction value”.

From reading of above, it is apparent though Commissioner (Appeals)

has correctly noted the provision of Rule 7 of Valuation Rules, he has not

followed the same while deciding the appeal. The order of Commissioner

(Appeals) being in direct conflict with Rule 7 of Central Excise (Valuation)

Rules cannot be sustained. Accordingly, we accept the appeal of the

department and set aside the impugned order. Appeal and stay application

are disposed of accordingly.

Pant

(Justice Ajit Bharihoke)
President

(Rakesh Kumar)
Member (Technical)




