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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Dethi — 110 066.
Principal Bench, New Delhi

COURT NO. I

DATE OF HEARING/DECISION : 13/06/2012.

Excise Stay Application No. 3856-3861 of 2011 in Appeal
No. 2998-3003 of 2011

[Arising out of the Order-in-Appeal No. 225-230/CE/Appl/Chd-1I
(JK)/2011 dated 29/09/2011 passed by The Commissioner
(Appeals - 11), Central Excise, Chandigarh.]

For Approval and signature :

Hon’ble Shri Justice Ajit Bharihoke, President

Hon’ble Shri Rakesh Kumar, Member (Technical)

1. Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair
copy of the order?

4. Whether order is to be circulated to the
Department Authorities?

M/s Sun Pharmaceutical Industries Appellant
Versus

CCE, Jammu Respondent

Appearance

Shri Kiran Sawle, Advocate - for the Appellant.
Shri Nagesh Pathak, Authorized Representative (DR) - for the

Respondent.

CORAM : Hon’ble Shri Justice Ajit Bharihoke, President
Hon’ble Shri Rakesh Kumar, Member (Technical)

STAY pycaNow 421926 )01 2-EXRRY
INAL Order No. A/ 692 -6%¢ 5)20)2-EXCBRD
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Shri Justice Ajit Bharihoke :-

By this order, we propose to dispose of above referred
appeals involving common parties and common question of law

and fact.

2. These appeals are directed against the order of
Commissioner (Appeals) vide which he rejected the appeals filed
by the appellant against the respective orders-in-original vide
which the Jurisdictional Assistant Commissioner disallowed the
Cenvat credit wrongly availed by the appellant in respect of the
education cess as also the H&S education cess. The appeals were
rejected/dismissed by the Commissioner (Appeals) on account of
failure of the appellant to pre-deposit the amount of the self-
credit erroneously taken in respect of the duty paid against

Cenvat credit account.

3. After some arguments learned counsel for the appellant on
instructions from the parties has submitted that the appellant is
ready and willing to deposit the amount of Cenvat Credit, held to
be wrongly taken, without prejudice to his rights and pleas.
Appellants undertaken to deposit paid amount relating to
respective appeals within two weeks and urge us to set aside the
impugned orders and remand the mater back to Commissioner

(Appeals) for hearing the appeals on merits.




4. Learned Shri Nagesh Pathak, DR for the Department have
fairly conceded, if the appellants are ready and willing to
complying with the condition of pre-deposit as directed by
Commissioner (Appeals), the department has no objection if the
order of Commissioner (Appeals) is set aside and matter is

remanded back for hearing the appeals on merits.

5. In view of the undertaking given by the Counsel for the
appellants as also concession given at the bar by Shri Nagesh
Pathak, we allow the appeals subject to the appellant making
pre-deposit in terms of the order of Commissioner (Appeals)
within a period of two weeks. In the event of the appellants
complying with the aforesaid undertaking, the appeals shall be
treated as set aside and Commissioner (Appeals) shall decide the
appeals on merits after giving opportunity of being heard to the
appellants. We make it clear that in the event of appellant failing

to make pre-deposit, these appeals shall be treated as dismissed.

Appeals are disposed of on aforesaid terms.

(Justice Ajit Bharihoke)
President

(Rakesh Kumar)
Member (Technical)
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