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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE
TRIBUNAL, NEW DELHI, PRINCIPAL BENCH, NEW DELHI.

Date of hearing: 25.06.2012
Date of Decision: l'&/ [v/[ L

1. | Whether Press Reporters may be allowed to see the Order for publication
as per Rule 27 of the CESTAT (Procedure) Rules, 1982.

2 | Whether it should be released under Rule 27 of the CESTAT (Procedure)
Rules, 1982 for publication in any authoritative report or not?

3 | Whether Their Lordships wish to see the fair copy of the Order?

4 | Whether Order is to be circulated to the Departmental authorities?

Excise Appeal No.E/1572 of 2001

(Arising out of Order-in-Appeal No.224/CE/CHD-1/2001 dated 11.5.2001
passed by the Commissioner of Central Excise (Appeals), Chandigarh)

M/s.Budhewal Co-op. Sugar Mills Ltd. ...Appellant
Vs.

CCE, Chandigarh ...Respondent

Appearance: Shri Kulvinder Singh, Advocate for the appellant.
Shri Nagesh Pathak, DR for the respondent.

Coram : Hon’ble Justice Shri  Ajit Bharihoke, President
Hon’ble Shri Rakesh Kumar, Member (Technical)

£ INAL Order No. A7.12.). J2e=e B4




Per Rakesh Kumar:

The facts giving rise to this appeal are, in brief, as under:-

1.1 The appellants are manufacturers of sugar and molasses. Plant and
machinery of sugar manufacturing unit requires regular repair and
maintenance which involves replacement of old and worn out parts by the
new parts which are sometimes manufactured in the factory workshop itself.
The old and worn out parts of the machinery and also the scrap generated in
the course of fabrication of parts of the machinery was being sold by the
appellant without payment of duty. The department was of the view that this
scrap was chargeable to central excise duty. On this basis, a show cause
notice dated 16.4.99 was issued to the appellant for demand of duty
amounting to Rs.2,09,109/- in respect of the clearances of M.S. Scrap during
1995 to 1997-98 period along with interest thereon under Section 11 AB of
Central Excise Act, 1944 and also for imposition of penalty on the appellant
under Section 11 AC ibid. This show cause notice was adjudicated by the
Asstt. Commissioner vide order-in-original dated 27.07.99 by which he
confirmed the duty demand of Rs.1,74,332/- along with interest thereon
under Section 11 AB and imposed penalty of equal amount on the appellant

under Section 11 AC ibid. The demand for the remaining amount was




dropped. In the course of proceedings before the Asstt. Commissioner, the
appellant pleaded that the entire scrap was of the old and worn out machinery
or machinery parts and hence was not excisable, but this plea was not
accepted. The appellant filed an appeal before the Commissioner (Appeals)
against the Asstt. Commissioner’s order, who vide order-in-original dated
11.5.2001 dismissed the appeal in toto. The Commissioner (Appeals) while
dismissing the appeal observed that the appellant’s plea that the entire scrap
was of old and used parts of machinery is not correct, that no duty has been
demanded on the quantity of scrap which was found to be in form of old and
used parts and machinery and this aspect had been taken into consideration
by the original adjudicating authority. Thus, the Commissioner (Appeals)
upheld the Asstt. Commissioner’s order in respect of the demand of duty,
holding that the scrap on which the duty had been demanded was the one
which had arisen in the workshop in the course of fabrication of parts of
machinery. The appellant filed an appeal before the Tribunal against the
Commissioner (Appeals)’s order. The appeal came up for hearing on
16.1.2002 but at that time, no one represented the appellant for hearing. The
Tribunal, however, decided the appeal on merits ex parte vide Final Order
No.45/2002-B dated 16.01.2002 by which the appeal was dismissed. The

Tribunal while dismissing the appeal observed that duty has been demanded




only in respect of the scrap generated in the workshop of the appellant and
which had been cleared without payment of duty and that no duty has been
demanded in respect of the old and worn out machinery or machinery parts,
no longer useable and which had been sold as scrap. The appellant filed an
application for restoration of this appeal on the ground that the order was ex
parte . The appellant filed misc. application No.33/2002 for restoration of the
o o\.&:c.ch‘m
appeal. It appears that this - A~ - Was not listed for about ten years. This misc.
application was listed for restoration before the Tribunal on 24.2.2012.At that
time, both the sides were represented. Tribunal after hearing both the sides
vide Order No.172/2012-Ex (BR) dated 24.2.2012 recalled the final order

n0.45/2002-B dated 16.1.2002 and restored the appeal to its original number

and ordered for being listed for final disposal on 28.5.2012.
2. The matter was finally listed for fresh hearing on 25.6.2012.
3. Heard both the sides.

4. Shri Kulvinder Singh, Advocate/ appearing for the appellant, pleaded
that the scrap on which the duty has been demanded was in form of old and
unuseable machinery and parts thereof , o longer useable and this scrap is
not liable to any duty, that the department’s contention that the scrap was of

the type generated in the workshop in the course of manufacture of parts of




machinery for replacing the old parts is not correct, and that in view of this,

the impugned order is not sustainable.

5. Shri Nagesh Pathak, ld.DR/ pleaded that the scrap cleared was of two
types - the scrap in form of old and unusable machinery and parts thereof
and the scrap generated in the workshop in the course of manufacture of parts
of machinery, that as is clear from the order-in-original and the order-in-
appeal, the Asstt. Commisisoner has demanded duty only on that quantity of
scrap which had been generated in the workshop in the course of
manufacture of new parts of the machinery and it is this duty demand which
has been upheld by the Commissioner (Appeals), that scrap generated in the
workshop for ma king parts of the machinery for replacing the old - and
worn out parts is chargeable to central excise duty, as held by Hon’ble
Rajasthan High Court in the case of Grasim Industries Ltd. reported in
2008 (229) ELT 328 (Raj.) and that in view of this, there is no infirmity in

the impugned order.

6. We have carefully considered the submissions from both the sides and

perused the records.

7. On going through the order-in-original passed by the Asstt.

Commissioner and order-in-appeal passed by the Commissioner (Appeals),




. (DM, o l)
we find that the appellant’s plea that the entire cleared was in form of old
N

and un-useable machinery or parts thereof, and not the scrap generated in
course of fabrication of machinery parts has been considered by the Asstt.
Commissioner as well as by the Commissioner (Appeals) and their findings e~<_
that while no duty had been demanded on the. quantity of scrap in form of
old and used machinery/parts, the duty has been demanded only on that
quantity of scrap) which according to the department, had been generated in
the workshop in the course of manufacture/fabrication of parts of machinery
for replacing the old and worn out parts. However, even if the department’s
contention that the scrap on which the duty has been demanded is that which
had arisen in the workshop in the course of manufacture/fabrication of the
parts of the capital goods is accepted, ,in our view, the duty demand would
not survive as while this very issue had earlier been decided by the hon’ble
Rajasthan High Court in the case of Union of India Vs. Grasim Industries
Ltd. Reported in 2008 (229) ELT 328 (Rajathan) in favour of the department
holding that the scrap generated by cutting of plates, sheet;/ mild steel
channels, M.S. Angles, etc. for :il')rication of parts of capital goods for
EQ& gmg U, exeenal o, ow o.H o—a.ou‘,w.}*
replacmg/) this judgement to the Apex Court, the Apex Court vide judgement

-. reported in 2011(273) ELT 10 (SC) has set aside the

Hon’ble High Court’s judgement holding that the scrap generated in the




repair & maintenance workshop of the factory cannot be said to be the scrap
generated in a manufacturing process or a byproduct of manufacturing
process and hence the same is not excisable. In this regard, paras 14,15 and

16 of the Apex Court judgement are reproduced below:-
(i

14. In the present case, it is clear that the process of repair and
maintenance of the machinery of the cement manufacturing plant, in
which M.S. scrap and Iron scrap arise, has no contribution or effect
on the process of manufacturing of the cement, which is the
excisable end product, as since welding electrodes, mild steel,
cutting tools, M.S. Angles, M.S. Channels, M.S. Beams etc. which
are used in the process of repair and maintenance are not raw
material used in the process of manufacturing of the cement, which
is the end product. The issue of getting a new identity as M.S. Scrap
and Iron Scrap as an end product due to manufacturing process does
not arise for our consideration. The repairing activity in any possible
manner cannot be called as a part of manufacturing activity in
relation to production of end product. Therefore, the M.S. scrap and
Iron scrap cannot be said to be a by-product of the final product. At
the best, it is the by-product of the repairing process which uses
welding electrodes, mild steel, cutting tools, M.S. Angles, M.S.
Channels, M.S. Beams etc.

15. Learned ASG has placed reliance on the decision of this Court
in CST v. Bharat Petroleum Corpn. Ltd. (supra). In that case, the
assessee purchased sulphuric acid and cotton for the manufacturing
of kerosene and yarn/cloth. In the manufacturing process, the acid
sludge and cotton waste emerged as a distinct product having
commercial identity. The issue before this Court was that whether
the assessee can be said to manufacture acid sludge and cotton
waste. This Court observed that where a subsidiary product is turned
out regularly and continuously in the course of a manufacturing
business and is also sold regularly from time to time, an intention
can be attributed to the manufacturer to manufacture and sell not
merely the main item manufactured but also the subsidiary products.
We are afraid, the decision does not help the Revenue because the
metal scrap and waste arising out of the repair and maintenance
work of the machinery used in manufacturing of cement, by no




stretch of imagination, can be treated as a subsidiary product to the
cement which is the main product. The metal scrap and waste arise
only when the assessee undertakes repairing and maintenance work
of the capital goods and, therefore, do not arise regularly and
continuously in the course of a manufacturing business of cement.

16. In view of the above, we cannot sustain the Judgment and
Order of the High Court dated 31-7-2008. ¥

7. Inview of the above judgement of the Apex Court, the impugned order

is not sustainable. The same is set aside. The appeal is allowed.

[Order pronounced on | © / [® / ! 1.

( Justice Ajit Bharihoke )
President

( Rakesh Kumar )
Ckp. Member (Technical )




