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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE
TRIBUNAL, NEW DELHI, PRINCIPAL BENCH NEW DELHI

Date of Hearing/ Decision:16.10.2012

CCE & ST, Bhopal Appellants
Vs.

M/s. Birla Corporation Respondent

Appearance: Shri M.S. Negi, DR for the appellant.
Ms. Sukriti Das, Advocate for the respondent.

Coram: Hon’ble Shri Justice Ajit Bharihoke, President
Hon’ble Shri Rakesh Kumar, Member ('T'echnical)

Excise Appeal No.EE/2898 of 2012-Excise

ORAL eRIER ] Al12se)r02 EX (LR

Per Rakesh Kumar:

The respondent is manufacturer of cement having a captive power
generation plant for generation of power. They have availed cenvat credit in
respect of inputs as input services used in conncetion of power generation.
The electricity generated, apart from its use in the factory for manufacture of
final products is also supplied to the residential colony, hospitals and school
of the Respondents. The Department was of the view the since the electricity
is an exempted final product and since the respondent used cenvated inputs
and input services for manufacture of dutiable final products and exempts’-e{

final products i.c. electricity supplied to residential colony,
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school and hospital, they in term of Ruie 6(3) of Cenvat Credit Rules, 2004
would be liable to pay 5%/10% of the value of the electricity, supplied to
School, Hospitals and residential colony. Though the Respondent had
reversed the proportionate Cenvat credit, still a sbow cause notice was issued
to the Respondent for recovery of difference between the proportionate
cenvat credit and the amount payable at the rate of 5% / 10%, of the valueof
the elecfricity supplied to residential colony, hospitals and schools. The
show cause notice sought recovery of interest on the amount and imposition
of penalty. This show cause notice was adjudicated by the Addl
Commissioner vide order-in-original dated 31.03.2012 by which the demand
for an amount of Rs. 20,69,955/- was confirmed along with interest thereon
under Section 11A(1) hence no penalty was imposed. On appeal to the
Commissioner (Appeals), order of the Addl. Commissioner was set aside and
the appeal was allowed. Against this order of CCE (Appeals), this appeal
has been filed by the Revenue.

2. Heard both the sides.

3. Ms. Ranjana Jha, Joint CDR assailed the impugned order by reiterating
the grounds of appeal and pleaded that the electricity is an exempted
excisable product, that since cenvat credit avaiied inputs and input services

had been used in or in relation to the manufacture of dutiable final products
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and electricity supplied to the schools, residential colonies and hospitals, in
respect of this electricity the respondent would be liable to pay an amount
equal to 5% /10% of its value and that the proportionate cenvat credit
reversed by the respondent is not sufficient. She, therefore, pleaded that the
impugned order is not correct.

4. Ms. Sukriti Das, Advocate, Id. Counsel for the respondent defended the
impugned order and pleaded that on account of retrospective amendment to
Rule 6(3) of Cenvat Credit Rules, 2004 by Finance Act, 2010, the respondent
had an additional option of reversing the proportionate credit, that in this
case, there is no dispute that the proportionate credit has been reversed and
that in view of this, the impugned order-in-appeal cannot be faulted.

5. We have considered submissions from both the sides and perused the
records. There is no dispute that the respondent during the period of dispute
had reversed the proportionate cenvat credit in respect of electricity supplied
to the residential colony, hospital and school. In view of the retrospective
amendment to Rule 6(3)of the Rules, 2004 by Finance Act, 2010,a
manufacturer availing cenvat credit in respect of inputs and input services
which are used for both dutiable and exempted goods, the manufacturer has
an additional option of reversing the proportionate credit in respect of

inputs/input services used in or in relation to manufacture of exempted final
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products. In this case, there is no dispute that the Respondent have reversed
the proportionate cenvat credit. In view of the above, we do not find any
reason to interfere with the impugned order. Revenue’s appeal is, therefore,
dismissed.
( Justice Ajit Bharihoke )
President
(Rakesh Kumar )
Member (Technical)
Ckp.




