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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi ~ 110 066.
Principal Bench, New Delhi

COURT NO. I
DATE OF HEARING/DECISION :02/04/2012.

Excise Stay Application No. 3544-3545 of 2011 in Appeal
No. 2734-2735 of 2011

[Arising out of the Order-in-Appeal No. 67-68/Appl/CE/2011
dated 24/06/2011 passed by The Commissioner (Appeais),
Central Excise, Chandigarh - I. ]

For Approval and signature :

Hon’ble Shri Justice Ajit Bharihoke, President

Hon’ble Shri Rakesh Kumar, Member (Technical)

1. Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair
copy of the order?

4, Whether order is to be circulated to the

Department Authorities?
M/s Vee Kay Concast Pvt. Ltd. ] Appellants
Shri Atul Gupta ]

Versus
CCE, Chandigarh -1 Respondent
Appearance
Shri Hrishikesh, Advocate - for the appellant.

Shri Sanjay Jain, Authorized Representative (DR) - for the
Respondent.

CORAM : Hon’ble Shri Justice Ajit Bharihoke, President
Hon’ble Shri Rakesh Kumar, Member (Technical)
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Per. Rakesh Kumar :-

The appellant are manufacturers of rolled products out of
MS Ingots. The allegation against the appellant is that during the
period from 1/9/04 to 2/11/04 they received non-duty paid MS
Ingots manufactured by M/s Malerkotla Steels & Alloys (P) Ltd.
(hereinafter referred to as MSAPL) cleared by them clandestinely
and used the same in the manufacture of rolled products. On this
basis, the Additional Commissioner vide order-in-original dated
14/9/2010, besides confirming the duty demand of Rs.
27,74,309/- against M/s MSAPL and imposition of penalty of
equal amount on them, also imposed penalty of Rs. 5,00,000/-
on the appellant company and another penalty of Rs. 5,00,000/-
on Shri Atul Gupta, Director of the appeliant company under Rule
26 of the Central Excise Rules, 2002. Both the appeliants filed
appeals before the Commissioner (Appeals) against the Additional
Commissioner’s order who vide stay order No. 5-7/CE/Stay/CHD-
1/11 dated 31/3/11 directed both the appellants to deposit of Rs.
1,00,000/- each towards penalty for compliance with the
provisions of Section 35F of the Central Excise Act, 1944. Both
the appeliants instead of complying with the directions of the stay
order passed by the Commissioner (Appeals), filed modification
applications vide letter dated 18/4/04. The Commissioner
(Appeals), however, vide final order-in-appeal No. 67-

68/Appl/CE/2011 dated 24/06/2011 dismissed the appeals for
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non-compliance of the provisions of Section 35F, without going
into the merits of the case. Against these orders of the
Commissioner (Appeals) these two appeals alongwith stay

applications have been filed.

2. Heard both the sides. Though these matters were today
listed for hearing of stay applications only, after hearing both the
sides for sometime, we are of the view that these matters can be
taken up for final disposal. Accordingly, with the consent of both
the sides, these matters were heard for final disposal after

waiving the requirement of pre-deposit.

3. Shri Hrishikesh, Advocate, the learned Counsel for the
appellant, pleaded that the Commissioner (Appeals) without
considering their application for modification has dismissed the
appeals for non-compliance of the provisions of Section 35F,
which is not correct, and that the Commissioner (Appeals) before
dismissing their appeals for non-compliance must have, first,
PR PN

their applications for modification of the stay order. He,
therlfore, pleaded that the impugned order is not correct.
4. Shri Sanjay Jain, the learned Senior Departmental
Representative, while pleading that the appellant have not
complied with the provisions of Section 35F and their appeals
have been correctly dismissed, accepted that the appellant had
filed applications before the Commissioner (Appeals) for

modification of the stay order which were not considered by the

Commissioner (Appeals).




5. We have carefully considered the submissions from both

the sides and perused the records.

6. It is clear from the impugned order of the Commissioner
(Appeals) that both the appellants had filed applications for
modification of the stay order dated 31/3/11, but the same were
not considered observing that at this stage, the request for
modification of the stay order is not required to be considered
and accordingly, the Commissioner (Appeals) dismissed the
appeals for non-compliance of the provisions of Section 35F.
Once the appellant had made applications for modification of the
stay order, the Commissioner (Appeals), before proceeding to
decide the appeals finally, should have dealt with the modification
applications. Dismissing the appeals for non-compliance of the
provisions of Section 35F without deciding the applications for
modification of the orders of pre-deposit is not correct. The
impugned order, therefore, is set aside and the matter is
remanded to the Commissioner (Appeals) for denovo decision
after considering the appellant’s applications for modification of
the stay order dated 31/3/2011.

(Pronounced in open court.)

(Justice Ajit Bharihoke)
President

(Rakesh Kumar)
Member (Technical)
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