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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
WEST BLOCK NO.II, R.K. PURAM, NEW DELHI-110066.
Court No.1
Excise Stay application No.3221 of 2012 in Excise Appeal
No.2482 of 2012
(Arising out of Order-in-Appeal No.59/CE/ALLD/2012 dt.29.05.2012 passed by
the CCE(A), Allahabad)

Date of Hearing/Decision: 16.11.2012

Hon’ble Mr.Justice Ajit Bharihoke, President
Hon’ble Mr.Rakesh Kumar, Member (Technical)

1 Whether Press Reporters may be allowed to see the Order
for publication as per Rule 27 of the CESTAT (Procedure)
Rules, 19827

2 Whether it should be released under Rule 27 of the CESTAT
(Procedure) Rules, 1982 for publication in any authoritative
report or not?

3 Whether Their Lordships wish to see the fair copy of the
Order?

4 | Whether Order is to be circulated to the Departmental
authorities?

Basti Sugar Mills Co.Ltd. _ Appellants
Vs.
CCE, Allahabad Respondent

Present: Shri P.K.Mittal, Advocate for the Appellant
Present Shri M.S.Negi, DR for the department

Coram: Hon’ble Mr. Justice Ajit Bharihoke, President
Hon’ble Mr.Rakesh Kumar, Member (Technical)
S IAY Mo 14le | 201~ By (B
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Per: Rakesh Kumar

The appellant are manufacturer of sugar and molasses. During
the period from November, 2006 to July, 2007, they took credit of
Rs.23,28,062/- in respect of steel items M.S.plates, angles, channels,
etc. The department being of the view that these items are neither
covered by the definition of ‘input’ as given in rule 2(k) nor are
covered by the definition of ‘capital goods’ as given in rule 2(a), issued
a show cause notice dated 16.9.2010 for denial of cenvat credit in

respect of these items, its recovery alongwith interest and also




imposition of penalty. The appellant filed reply to the show cause
notice dated 25.08.2010 and additional submission dated 17.8.2011
explaining the use of each and every items in respect of which cenvat
credit had been taken. Show cause notice was adjudicated by the
joint Commissioner vide order in original dated 30.11.2011 by which,
he denied the credit in respect of above mentioned items and
confirmed the demand alongwith interest and imposed penalty of
equal amount on the appellant. In the course of hearing before the
Joint Commissioner, the appellant pointed out to their replies to the
show cause notice explaining the use of the each and every items but
the same was not considered. On appeal to the Commissioner
(Appeals) against the joint Commissioner, the same was upheld by
vide order in appeal dated 29.5.2012 against which this appeal has

been filed alongwith stay application.

2. Heard both sides.

3. Though this matter is listed for hearing of the stay application,
after hearing the same for some time, we are of the view that this can
be taken up for final disposal. Accordingly, requirement of pre-deposit
is waived and with the consent of both sides, the matter is heard for
final disposal.

4, Shri P.K.Mittal, Advocate, the learned Counsel for the

tm Ay

appellant, pleaded that as is very clear ’vl?at the orders of the Joint
Commissioner and of CCE(Appeals), the adjudicating authority as well
as The Commissioner (Appeals) have blindly followed the judgement of
CESTAT in the matter of Vandana Global Ltd. vs. CCE, Raipur-
2010 (253) ELT 440 without even having a look into the user of the

goods in respect of which the cenvat credit had been taken. In




support of his contention, he has drawn our attention to the order in
original wherein while dealing with the case of the Appellant Joint

Commissioner concerned has observed as under:-

"The party also submitted the additional submission dated
17.8.2011 at the time of personal hearing on 02.09.2011,
wherein the party submitted that copy of photograph and
drawings of equipments fabricated for and used in the process
of manufacture of final product i.e. Sugar & Molasses, copy of
gauge chart of new molasses storage tank (No.2 & 3) duty
verified by state excise authority, copy of fixed asset ledger of
various machinery was submitted.”

Learned Counsel for the appellant submits that it is obvious that
the details of use of each and every items against which credit was
availed, was provided to the adjudicating authority alongwith
photographs and drawings of equipments manufactured from those
items and despite that, the adjudicating authority has not verified
those facts in order to come to conclusion whether or not credit was
admissible to the appellant. Shri P.K.Mittal, learned Counsel, further
submits that even Commissioner (Appeals) has not undertaken the
aforesaid exercise to come to the conclusion whether or not the
appellant have genuinely availed the credit on those items. Therefore,

it is contended that the impugned order is not sustainable in law and

the same needs to be set aside.

5. Shri M.S.Negi, learned DR, on the contrary, has argued in
support of the impugned order and submitted that credit demand has
rightly been confirmed against the appellant because the appellant has
not given evidence or details regarding user of the disputed items

against which the credit was availed by the appellant.




6. We have considered the submissions from both sides and
perused the records. Definition of capital goods as given in rule 2(a)
includes among other items “tanks” and also the parts, components,
accessories of capital goods. Besides this, the definition of input as
given in rule 2(k) covers the items used for manufacture of capital
goods for use in the factory. In this regard, the appellant placed
) .. oo g
additional submissions dated 17.8.2011 had given'a detailed chart
showing user of various items of capital ggods and according to which
they have used these items for fabrication of tanks, ‘;.m:d parts of
boilers and other items of capital goods. If this claim of the appellant
is correct, then the items, in question, would be eligible for credit.
However, neither order-in-original nor impugned order-in-appeal has
discussed the submissions of the appellant. In view of this, the
impugned order is set aside and the matter is remanded back to the
original adjudicating authority for de novo adjudication after examining
the submission of the appellant regarding user of the items, in
guestion, in relation to the manufacture of capital goods. The

adjudicating authority shall give an opportunity to both parties to lead

evidence if any, in support of their claim

7. The appeal as well as stay application stand disposed of as

above.

(Justice Ajit Bharihoke)
President

(Rakesh Kumar)
Member (Technical)
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