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IN THE CUSTOMS., EXCISE AND SERVICE TAX APPHTLATE TRIBUNAL, NEW
DELHI, PRINCIPAL. BENCH NEW DFLHI

Date of Hearing/ Decision:06.11.2012

1.

as per Rule 27 of the CESTAT (Procedure) Rules. 1982.

|
1
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“2—{'Wﬁét'ﬁ'e?‘i't_sﬁ&ild’”ﬁé released under Rule 27 of the CESTAT (Procedure)
Rules, 1982 for publication in any authoritative report ot not?

3 | Whether Their Lordships wish to see the féu?o}y ol the Order?

4 | Whether Order is to be circulated to the Departmeﬁfﬁ authorities?

L T —

Excise Appeal No.E/2403 of 2005

CCk, Allahabad | ...Appellants
Vs.

M/s. Alaknanda Cement (P) Ltd. ...Respondent

Appearance: ShriR.K. Verma, DR for the appellant.

Shri Bipin Garg, Advocate for the respondent.

Coram: Hon’ble Shri Justice Ajit Bharihoke, President
Hon’ble Shri Rakesh Kumar, Member ( Technical)




FINAL ORDER o . A) )sze}aomfay (4

Per Rakesh Kumar:

The respondents are manufacturer of cement. A case of clandestine
removal of cement involving duty of Rs.3,17,089/- was booked against them
by jurisdictional central excise officers. After issue of show cause notice to
them, the jurisdictional Asstt. Commissioner vide order-in-original dated
31.08.2004 confirmed the duty demand of Rs.3,17,089/- against the
respondent along with interest and besides this also, imposed penalty of
equal amount on them. On appeal being filed by the respondent company
before the Commissioner (Appeals), the Commissioner (Appeals) confirmed
the duty demand. He, however, reduced the penalty amount by Rs.51,817/-
taking note of the fact that this amount of excise duty had been deposited
by the appellant even before the issuc of show cause notice. Against this

order of the Commissioner (Appeals), this appeal is filed by the Revenue.
2. Heard both the sides.

3. Shri RK. Verma, DR assailed the impugned order pleading that just
because of a part of the duty has been deposited before the issue of show
cause notice, this would not be ground for reduction of penalty imposable

under Section 11 ACto that extent and that in this regard, he relies upon the




Apex Court’s judgement in the case ot Dharamendra Textile Processors
reported in 2008 (231) ELT 3 (SC) and also in the case of Rajasthan
Spinning & Weaving Mills reported in 2009 (238) ELT 3 (SC). He,
therefore, pleaded that the impugned order of the Commissioner (Appeals)

reducing the penalty to Rs.2,66,272/- is not correct.

4.  1d. Shri Bipin Garg, Advocate,has argued in support of the impugned
order. He has referred to 1st and 2" proviso to Section 11 AC of the Central
Excise Act, 1944 and submitted that the benefit of reduction of penalty to
25% s available to the respondent even if he deposits the entire excise duty
with interest pursuant to the order of the Tribunal}because no option was
given by the original adjudicating authority in this regard. In support of his
contention, he has relied upon the judgement of the Hon’ble Delhi High
Court in the case of K.P. Pouches (P) Ltd. Vs. Union of India reported in
2008 (228) ELT 31 (Delhi) as also the judgement of Gujarat High Court in
the matter of Commissioner of Central Excise Vs Harish Silk Mills

reported in 2010 (255) ELT 393 (Guj.) .

5. We have considered the rival contentions and perused the records. It
is admitted case of the parties that the respondent preferred an appeal

against the confirmation of duty demand by the Commissioner (Appeals)




and the aforesaid appeal was dismissed by the CESTAT. It is not the case of
the respondent that even after dismissal of the appeal by the CESTAT, the
respondent has deposited the entire amount of duty confirmed against
them with interest within 30 days of the receipt of the copy of that order by
the respondent. That being the case, in our considered view, the respondent
by no streich of imagination can take advantage of 1% and 2™ of Section 11
AC of the Central Excise Act, 1944. Section 11 AC of the Central Excise Act,

1944 is reproduced thus:-

“11AC. PENALTY FOR SHORT-LEVY OR NON-LEVY OF
DUTY IN CERTAIN CASES.

'[11AC. Penalty for short-levy or non-levy of duty in certain
cases.—Where any duty of excise has not been levied or paid or
has been short-levied or short-paid or erroneously refunded by
reasons of fraud, collusion or any wilful mis-statement or
suppression of facts, or contravention of any of the provisions of
this Act or of the rules made thereunder with intent to evade
payment of duty, the person who is liable to pay duty as
determined under sub-section (2) of section 11A, shall also be
liable to pay a penalty equal to the duty so determined:

*[Provided that where such duty as determined under sub-section
(2) of section 11A, and the interest payable thereon under section
1AB, is paid within thirty days from the date of communication
of the order of the Central Excise Officer determining such duty,
the amount of penalty liable to be paid by such person under this
section be twenty-five per cent. of the duty so determined:




Provided further that the benefit of reduced penalty under the
first proviso shall be available if' the amount of penalty so
determined has also been paid within the period of thirty days
referred to in that proviso:

Provided also that where the duty determined to be payable is
reduced or increased by the Commissioner (Appeals), the
Appellate Tribunal or, as the case may be, the Court, then, for the
purposes of this section, the duty, as reduced or increased, as the
case may be, shall be taken into account:

Provided also that in case wherce the duty determined to be
payable is increased by the Commissioner (Appeals), the
Appellate Tribunal or, as the case may be, the Court, then, the
benefit of reduced penalty under the first proviso shall be
available, if the amount of duty so increased, the interest payable
thereon and twenty-five per cent. of the consequential increase
of penalty have also been paid within thirty days of the
communication of the order by which such increase in the duty
takes effect.

Explanation.—For the removal of doubts, it is hereby declared
that—

(1) the provisions of this section shall also apply to cases in which
the order determining the duty under sub-section (2) of section
11A relates to notices issued prior to the date on which the
Finance Act, 2000 receives the assent of the President;

(2) any amount paid to the credit of the Central Government prior
to the date of communication of the order referred to in the first
proviso or the fourth proviso shall be adjusted against the total
amount due from such person.]”

6.  Bare reading of the above provisions indicates that in the cases in

which the excise duty has been paid or short paid by reason of fraud,

collusion or any wilful mi-statement or suppression of facts, or




contravention of any of the provisions of this Act or of the Rules made
thereunder with intent to evade payment of duty, the person who is liable
to pay duty as determined under Sub-section (2) of Section 11 A, shall also
be liable to pay a penalty equal to the duty so determined. Admittedly, the
duty demand on the ground of clandestine removal has been confirmed
against the respondent and the appeal against aforesaid confirmation has
been dismissed by CESTAT. Therefore, in view of the above provisions, the
respondent is liable to pay the penalty equal to the amount of duty
confirmed against them. Coming to the proviso 1% & 2", on reading of the
aforesaid provisos, it is apparent that benefit of reduction of penalty to 25%
can be availed by the assessee provided he deposits the duty demand
confirmed against him along with interest and 25% of the duty as penalty
within 30 days of communication of the order confirming the demand. In
the instant case, the respondent himself admits that the duty demand has
been confirmed against them and he has not pleaded deposit of the duty
within 30 days of"the order of the confirmation of duty demand either by
the adjudicating authority or by the Commissioner (Appeals) or by CESTAT.
That being the case, the judgement of K.P. Pouches (P) Ltd. (supra) as also
the judgement of Gujarat High Court in the case of Harish Silk Mills

(supra) are of no avail to the respondent .




7. In view of the above discussion above, we are of the view that the
Commissioner (Appeals) committed a grave error in reducing the penalty
ignoring the provisions of Section 11 AC of the Central Excise Act, 1944.
Accordingly, the appeal is accepted and it is ordered that the respondent
shall pay increased penalty of Rs.3,17,089/- as imposed by the order-in-

original.

( Justice Ajit”Bharihoke )
President

(Rakesh Kumar )
Member (Technical)




