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IN THE CUSTOMS, EXCISE AND SERVICE TAX
APPELLATE TRIBUNAL, NEW DELHI
PRINCIPAL BENCH, COURT NO. 111

Service Tax Appeal No. 1209 of 2011
Service Tax Stay Application No. 2561 of 2011

[Arising out of Order-in-Revision No. 14/Ldh/2011 dated
6.5.2011 passed by the Commissioner of Central EXxcise,
Ludhiana]

For approval and signature:

Hon'ble Mr. D.N.Panda, Member (Judicial)

Hon'ble Mr. Rakesh Kumar, Member (Technical)

1. Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it should be released under Rule 27
of the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether Their Lordships wish to see the fair
copy of the Order?

4. Whether Order is to be circulated to the
Departmental authorities?

_-_-__—_-______-__.._-_-_-__-...-_-..-.-_-____—_.._..__—_-_-_______..___-..-.--__--—_

M/s. R.B. Knit Exports Appellants
Vs.

Commissioner of Central Excise Respondent
Ludhiana

Appearance:

Shri Rupinder Singh, Advocate for the Appeliants
Shri K.K. Jaiswal, DR for the Respondent

CORAM:
Hon'ble Mr. D.N.Panda, Member (Judicial)
Hon'ble Mr.Rakesh Kumar, Member (Technical)

Date of Hearing/decision : 23.12.2011
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Per D.N.Panda (for the Bench):

Learned Counsel fairly states that the appellant is not in
dispute on the tax and interest liability. But it is aggrieved by the
penalty imposed by the revisional order under Section 76 and 78

which is harsh. The penalty imposed under Section 77 has been

discharged. There was confusion in the country about arise of
Lnice .
liability in respect ,ﬁoragn parties. Such a confusion was

removed in the year 2009 by judgement of Hon'ble High Court of
Bombay in the case of Indian National Ship Owners Association vs.
Union of India as reported in [2009 (13) STR 235 (Bom)] which

has been upheld by the Apex Court. 'In view of such a scenario

N

penalising the appellant is not reasonable. Therefore, the same
may be set aside after waiving the requirement of pre-deposit.

2. Learned DR on the other hand, supports the orders of the
authorities below.

3. We have perused the show cause notice which clearly brings
out the liability aspect in respect of the payment made to foreign
parties. No doubt for sometime, issue relating to  realisation of
tax from the recipient of services was in debate. But thereafter
the amending provisions of law was introduced and recipients have
incurred Service Tax liability. The appellant says that it is

registered soon after the amendment of law. There is no intention
alot oo L

of evasion[\but there was delay in payment of Service Tax. Lunder
bonafide mistake and due to confusion of law there was delay.
We are unable to find the manner how suppression has

occurred. For no finding in that regard in the revisional order, the




revisional order appears to have braor'.ceived imposition of
penalty without assigning the reason for justification of levy which
can be gathered reading para 11 of the impugned order. We
note that the ratio of Apex Court judgement In Continental
Foundation Jt. Venture as reported in [2007 (216) ELT 177 (SC)]
is applicable to appreciate that there wz;:}s no suppression of féct
made. In view of discharge of k8ervice Tax liability with
penalty under Section 77 of the Finance Act, 1994, we waive levy
of penalty under Section 76 and 78 of the Finance Act.
3. In view of the decision above, the stay petition stands
disposed of and appeal is allowed to the extent mentioned above.

4, With the aforesaid decision, we do not say that we have laid

-
-

U
down a general principat blflt for the peculiar circumstances of the
case, the relief aforesaid has been granted.

(Pronounced in the Court)

( D.N.Panda )
Judicial Member

( Rakesh Kumar)
Technical Member
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