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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL .
West Block No. 2, R.K. Puram, New Delhi - 110 066.
Principal Bench, New Delhi

COURT NO. II

DATE OF HEARING : 08/02/12.

Service Tax Stay Application No. ST/S/1905 of 2011 in
Appeal No. ST/899 of 2011

Shri Premlal Barman Appellant
Versus
CCE, Bhopal Respondent

Appearance
Ms. Asmita A. Nayak, Advocate - for the appellants.
Shri B.L. Soni, SDR - for the Respondent.

Service Tax Stay Application No. ST/S/1906 of 2011 in
Appeal No. ST/900 of 2011

Shri Abadh Kishore Sharma Appellant
Versus
CCE, Bhopal Respondent

Appearance

Ms. Asmita A. Nayak, Advocate — for the appellants.
Shri K.K. Jaiswal, SDR - for the Respondent.

CORAM: Hon’ble Shri D.N. Panda, Judicial Member
Q. Hon’ble Shri Rakesh Kumar, Technical Member
Ay o rgduc No 8T el 8- 29.8/) 2~ G

{2\.c\ ORDER NO.%T \ﬁ\ Q3% =239, | 2prfeD :
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PER. D.N. PANDA

Learned counsel mentions that both the appeals have
n _ L ST- 899/ 20/
similar facts and if appeal recordLE taken up for reading of

scope of work in question, the same demonstrates that the

WAL
services provided were of construction in nature without being
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repair and maintenance. Once the activity is classified as
industrial and construction service, law shall apply on its own
field. There was no repair and maintenance at all done which is

appreciable from appeal folder.

2. To the aforesaid submission, Revenue states that the

activity carried out was repair and maintenance.

3. Heard both sides and perused records.

4, Both the matters although were listed for stay hearing
today, looking to the magnitude of demand and also looking to
the nature of dispute, we do not propose to keep these appeals
pending in Tribunal. Therefore, dispensing requirement of pre-
deposit in both the cases, we remit the matter back to the
learned Adjudicating Authority to re-adjudicate the matter

afresh taking following aspects into consideration :-

(i) the work order which is subject matter of
controversy is to be threadbare analysed to come to
conclusion about the nature of activity carried out ;

(i) it should be categorically made clear whether the
nature of the activity is of repair and maintenance of an
existing asset or resulted in creating a new asset or
structure since law applies differently in different
circumstance depending on the finding ;

(iii) Wherever there is any concession permissible
under law that should not be hesitated to be granted.
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5. We make it clear to the Adjudicating Authority that in the
meantime Tribunal has already delivered its judgment on the
leviability of service tax on works contract in cases like Alstom
Projects India Ltd. vs. CST, Delhi reported in 2011 (23)
S.T.R. 489 (Tri. — Del.) and in Instrumentation Ltd. vs.
CCE, Jaipur - I reported in 2011 (23) S.T.R. 221 (Tri. -
Del.). Therefore, the authority shall taking into consideration
all the averments of the appellant with evidence before him
pass a reasoned and speaking order bringing out clearly the

levy, if any, under law.

6. The appellant is directed to appear before the
Adjudicating Authority within a month of receipt of this order

and make application for fixation of date of hearing.

7. In the result, the stay applications and appeals get

disposed in the manner indicated above.

(Dictated and pronounced in the Open Court)

(D.N. PANDA)
JUDICIAL MEMBER

(RAKESH KUMAR)
TECHNICAL MEMBER
Anita




