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IN THE CUSTOMS, EXCISE AND SERVICE TAX
APPELLATE TRIBUNAL, NEW DELHI
PRINCIPAL BENCH, COURT NO. 111

Service Tax Appeal No. 558 of 2008

[Arising out of Order-in-Appeal No. 132-CE /MRT-1/2008 dated
30.6.2008 passed by the Commissioner of Central Excise, Meerut] ]

For approval and signature:

Hon'ble Ms. Archana Wadhwa, Member (Judicial)
Hon'ble Mr. Mathew John, Member (Technical)

1. Whether Press Reporters may be allowed to see : N/o
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it should be released under Rule 27
of the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether Their Lordships wish to see the fair
copy of the Order?

4. Whether Order is to be circulated to the : \fg
Departmental authorities?

P L ] -

M/s. Kotdwar Steels (P) Ltd. Appellants

Vs. |

Commissioner of Central Excise Respondent
Meerut I

Appearance:

Shri Alok Arora, Advocate for the Appellants
Shri K.P. Singh, DR for the Respondent




[ RS]

CORAM:

Hon'ble Ms. Archana Wadhwa, Member (Judicial)
Hon'ble Mr. Mathew John, Member (Technical)

Date of Hearing/decision : 14.03.2012

£ 'v.) ORAL ORDER NO. 7] M 2 6 Laj/o?vcwn

Per Archana Wadhwa (for the Bench):

The appellants are engaged in the manufacture of MS ingots. In
addition, they are also engaged in trading activities carried out on behalf
of their client on commission basis. Revenue by entertaining a view
that the commission earned by the appellant from their clients is covered

po

under the activity of C & f agent services, issued a show cause notice
on 17.2.05 proposing confirmation of Service Tax of Rs.3,48,899/- for
the period 2000-2001. The said show cause notice culminated into an
order passed by the adjudicating authority confirming the tax as also
imposing penalties under various section of the Finance Act, 1994.

2. As against the above order, the appellants filed an appeal before
Commissioner (Appeals). It was contended by them that thev were
procuring orders for their clients on commission basis and were not dealiu;
with the goods on behalf of their clients. As such, the activity carried

out by them could not be covered by C & F agent services. They also

contended that the reliance by the lower authorities on the Tribunal’s

decision in the case of Prabhat Zarda Factory [2002 (50) RLT 326




(CESTAT - Kol.)] was not correct inasmuch as the said decision stands
over;ruled by the Larger Bench decision of the Tribunal in the case of L
& T vs. CCE, Chennai [2006 (3) STR 321 (Tri-LB)]. The appellate
authority however, by observing that the adjudicating authority has not
followed the judgement of the {ggplygBench due to failure on their
part to submit copies of agreement thatl they entered into with their
client. He further observed that inasmuch as the appellants have failed
to produce any documentary evidence such as copy of agreement with
their client showing the exact nature of the work carried out by them, the
appeal was dismissed by the am authority. Hence, the present
appeal.
3. After hearing both the sides, we really fail to understand the
reasoning adopted by Commissioner (Appeals) for rejecting the appeal.
Failure on the part of the assessee to produce agreement copies cannot
result in confirmation of demand. The facts have to be seen. It is the
Revenue who has alleged the activities of the appellants as C & F agent
activities and as such onus is upon them to show that the said activities
are covered under the said category.

In any case, we find that the show cause notice very clearly
mentions that the appellant is engaged in trading activities on behalf of

their client and are charging commission from their clients. The notice

proposes to hold the said activity of trading as falling under C & F

e
category. \\h\%&é%r @ that definition of C & F agent as is given under
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Section ?(25) of Chapter V of the Finance Act, 1994 refers to the
activities which are much more that the mere procurement of orders for
the clients on commission basis. The Circulars issued by the Board, on
the basis of which trade notice were issued by various
Commissionerates, details the said activities as covering receiving of the
pi necpalk } . .

goods from peineipte, warehousedg/t,he goods recelved/ dispatching the
goods from the Mje érranging dispatch of goods as per the
directions of the pg;ecf;a‘;eaﬁmamtammg record of receipt, dispatch of the
goods and stock available at the ware house and preparing facts on
behalf of the maﬁ As such, it is seen that the definition covers
various activities required to be undertaken by C & F agent and mere
procurement of orders on commission basis, by itself would not get
covered under the clearing and forwarding agent services. There is no
allegation in the show cause notice to the effect that the appellant & was
undertaking such activity on behalf of their client.

4. We find that the scope of Clearing and Forwarding agent service
was the subject matter of Tribunal’s Larger Bench decision in the case
of Larsen and Toubro vs. CCE, [2006 (3) STR 321 (Tri-LB)]. It was
held that the expression ‘directly or indirectly ZM:l)n any manner’ in the

definition of ‘Clearing and Forwarding Agent’ services is not to be

isolated from the activity of C & F operations. And after taking into

consideration the definition as also the Board’s Circular, it was held that
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mere booking of orders for the painsiple by an agent on commission

basis is not covered under C & F agent services.

5. In view of the above, we set aside the impugned order and allow
the appeal with consequential relief to the appellants.

(Pronounced in the open Court )

( Archana Wadhwa )
Member(Judicial)

( Mathew John )
Member(Technical)
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