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JUSTICE DILIP GUPTA: 

 
 The department has filed this appeal to assail the order dated 

08.02.2019 passed by the Commissioner (Appeals) of Central Excise & 

CGST, Jaipur1. This order allows the appeal filed by the respondent M/s 

Veekay Plast2. 

2. The order dated 03.11.2017 passed by the Additional Commissioner 

confirmed the demand of duty and ordered for recovery with interest and 

penalty. 

                                    
1. the Commissioner (Appeals)  

2. the respondent 
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3. Case has been called out but no one has appeared on behalf of the 

respondent despite service of notice on 25.09.2025. 

4. It transpires from the records that the respondent had not included 

the value of freight charges in the transaction value of the goods even 

though the goods were supplied on FOR basis. The finding recorded by the 

Additional Commissioner for confirming the demand is as follows: 

“11.3 As per the PO received from M/s 181W 

Infrastructure Pvt. Ltd., the Scope of Work also 

included transportation of material to site including 

transit insurance. 

 

11.4 As per the delivery terms of the PO with M/s 

Larsen & Toubro Ltd. the goods shall be delivered at 

their site stores. I also find that the net rates of the 

goods are inclusive of freight charges. 

 

11.5 In the Supply Order received from M/s Western 

Coalfields Ltd., I find that the prices are FOR 

destination basis and the Clause no. 5 says that the 

transportation by road shall be arranged by the 

assessee on freight paid basis. In Clause no. 10, I 

further find that the final inspection shall be carried out 

by the consignee at destination/stores. 

 

11.6. It is thus clear from the terms and condition 

as contained under the POs, which are available 

on record, that the buyers have placed the orders 

as FOR/ destination basis, i.e. it was the 

responsibility of the assessee to deliver the goods 

at the buyer's destination. It is evident that the 

buyers require the supplier to deliver the goods at the 

destination of their factory gate and have asked them 

to transport the goods to their destination. The buyers 

will make payments to them only on successful delivery 

of the required material at the required destination and 

any discrepancy would be to the account of the supplier 

i.e. the assessee. In this situation, the assessee's 

contentions that the contract prices were ex 

works is not correct and therefore, not 

acceptable. The delivery of the goods at the 

buyers premises was responsibility of the 

assessee and the delivery of the goods cannot be 
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considered to be at the factory gate or Ex-factory 

as being claimed.” 

 

(emphasis supplied) 

 

5. The Additional Commissioner held that the factory gate would not be 

the place of delivery since the purchase orders mention search delivery of 

the goods at the premises of the buyer.   

6. The Commissioner (Appeals), however, allowed the appeal after 

noticing that even if the contract was on FOR terms, freight was separately 

mentioned in the contract. It was for this reason that the Commissioner 

(Appeals) held that the cost of the transportation from the place of 

removal upto place of delivery of the goods had to be excluded. 

7. The Commissioner (Appeals) was not justified in excluding the cost 

of transportation from the transaction value for this reason.  The cost of 

transportation was included in the contract amount and therefore, was 

required to be included in the transaction value. 

8. The contention of the department is that since the „place of removal‟ 

is the premises of the buyer, the cost of transportation of the goods upto 

the premises of the buyer would be included in determining the 

transaction value. 

9. It needs to be noted that the Central Board of Indirect Taxes and 

Customs issued a Circular dated 08.06.2018. In the said Circular the 

general principles for determination of „place of removal‟ were laid down in 

paragraph 3, and paragraph 4 provided for exceptions to the principles 

contained in paragraph 3. The Circular points out that, in general, the 

„place of removal‟ is required to be determined with reference to „point of 

sale‟ in terms of the principles laid down by the Supreme Court in 

Commissioner of Cus. & C. Ex., Nagpur vs. Ispat Industries Ltd3. 

                                    
3. 2015 (324) E.L.T. 670 (S.C.)  
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10. It would, therefore, be appropriate to reproduce the relevant portion 

of the Circular dated 08.06.2018 and it is as follows: 

“Circular No. 1065/4/2018-CX., dated 8-6-2018 

 

F. No. 116/23/2018-CX-3 

 

Government of India 

Ministry of Finance (Department of Revenue) 

Central Board of Indirect Taxes & Customs, New Delhi 

 

Subject: „Place of Removal‟ under Section 4 of 

the Central Excise Act, 1944, the CENVAT Credit 

Rules, 2004 and the CENVAT Credit Rules, 2017 - 

Regarding. 

 

Attention is invited to Boards circular no. 97/8/2007-CX 

dated 23.08.2007, 988/12/2014-CX dated 20.10.2014 and 

999/6/2015-CX dated 28.02.2015. Attention is also invited 

to the judgment of Hon‟ble Supreme Court in the case of 

CCE vs M/s Roofit Industries Ltd. 2015 (319) ELT 221 (SC) 

= 2015-TIOL-87-SC-CX, CCE vs Ispat Industries Ltd 2015 

(324) ELT 670 (SC) = 2015-TIOL-238-SC-CX, CCE, 

Mumbai-III vs Emco Ltd 2015 (322) ELT 394 (SC) = 2015-

TIOL-163-SC-CX and CCE & ST vs. Ultra Tech Cement Ltd 

dated 1.2.2018 in Civil Appeal No. 11261 of 2016 = 2018-

TIOL-42-SC-CX. In this regard, reference have been 

received from field formations seeking clarification on 

implementation of aforesaid circulars of the Board in view 

of judgments of Hon‟ble Supreme Court. 

 

2. In order to bring clarity on the issue it has been decided 

that Circular no. 988/12/2014-CX dated 20.10.2014 shall 

stand rescinded from the date of issue of this circular. 

Further, clause (c) of para 8.1 and para 8.2 of the circular 

no. 97/8/2007-CX dated 23.08.2007 are also omitted from 

the date of issue of this circular. 

 

3. General Principle: As regards determination of 

„place of removal‟, in general the principle laid by 

Hon‟ble Supreme Court in the case of CCE v. Ispat 

Industries Ltd. - 2015 (324) E.L.T. 670 (S.C.) may be 

applied. Apex Court, in this case has upheld the 

principle laid down in M/s. Escorts JCB (supra) to 

the extent that „place of removal‟ is required to be 

determined with reference to „point of sale‟ with the 

condition that place of removal (premises) is to be 
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referred with reference to the premises of the 

manufacturer. The observation of Hon‟ble Court in para 

16 in this regard is significant as reproduced below: 

 

“16. It will thus be seen where the price at which 

goods are ordinarily sold by the assessee is 

different for different places of removal, then each 

such price shall be deemed to be normal value 

thereof. Sub-clause (b)(iii) is very important and 

makes it clear that a depot, the premises of a 

consignment agent, or any other place or 

premises from where the excisable goods are to 

be sold after their clearance from the factory are 

all places of removal. What is important to note is 

that each of the premises is referable only the 

manufacturer and not to the buyer of excisable 

goods. The depot or the premises of the 

consignment agent of the manufacturer are 

obviously places which are referable to the 

manufacturer. Even the expression “any other 

place of premises” refers only to a manufacturer‟s 

place or premises because such place or premises 

is to be stated to be where excisable goods “are 

to be sold”. These are key words of the sub-

section. The place or premises from where 

excisable goods are to be sold can only be 

manufacturer‟s premises or premises 

referable to the manufacturer. If we were to 

accept contention of the revenue, then these 

words will have to be substituted by the words 

“have been sold” which would then possibly have 

reference to buyer‟s premises.” 

 

4. Exceptions: 

 

(i) The principle referred to in para 3 above would 

apply to all situations except where the contract for sale is 

FOR contract in the circumstances identical to the 

judgment in the case of CCE, Mumbai-III v. Emco Ltd. - 

2015 (322) E.L.T. 394 (S.C.) and CCE v. M/s. Roofit 

Industries Ltd. 2015 (319) E.L.T. 221 (S.C.). To 

summarise, in the case of FOR destination sale such as 

M/s. Emco Ltd. and M/s. Roofit Industries where the 

ownership, risk in transit, remained with the seller till 

goods are accepted by buyer on delivery and till such time 

of delivery, seller alone remained the owner of goods 
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retaining right of disposal, benefit has been extended by 

the Apex Court on the basis of facts of the cases. 

 

(ii) Clearance for export of goods by a manufacturer 

shall continue to be dealt in terms of Circular No. 

999/6/2015-CX., dated 28-2-2015 as the judgments cited 

above did not deal with issue of export of goods. In these 

cases otherwise also the buyer is located outside India. 

 

xxxxxxxxxxx 

 

6. Facts to be verified: This circular only bring to the 

notice of the field the various judgments of Hon‟ble 

Supreme Court which may be referred for further guidance 

in individual cases based on facts and circumstances of 

each of the case. Past cases should accordingly be 

decided. 

(emphasis supplied) 

 

10. As the aforesaid Circular refers to the decisions of the Supreme 

Court in Ispat Industries and Commissioner of Cutoms & Ex., 

Aurangabad vs. Roofit Industries Ltd.4, it would be useful to reproduce 

the relevant portions of the judgment of the Supreme Court in the 

aforesaid two decisions. 

11. In Roofit Industries, the Supreme Court noticed that the „place of 

removal‟ becomes a determinative factor for the purpose of valuation and 

it has to be seen at what point of time sale is effected, namely whether it 

is on the factory gate or a later point of time when the delivery of goods is 

effected to the buyer at the premises of the buyer. The Supreme Court 

observed that the charges which are to be added have to be upto the 

stage of transfer of the ownership in as much as once the ownership in 

goods stands transferred to the buyer, any expenditure incurred, 

thereafter, has to be on the account of the buyer and cannot be a 

component which would be included while ascertaining the valuation of 

                                    
4. 2015 (319) E.L.T. 221 (S.C.)  
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goods. In this connection the Supreme Court made the following 

observations: 

“13. In the present case, we find that most of the 

orders placed with the respondent assessee were by the 

various Government authorities. One such order, i.e., 

order dated 24-6-1996 placed by Kerala Water Authority is 

on record. On going through the terms and conditions 

of the said order, it becomes clear that the goods 

were to be delivered at the place of the buyer and it 

is only at that place where the acceptance of 

supplies was to be effected. Price of the goods was 

inclusive of cost of material, Central Excise duty, loading, 

transportation, transit risk and unloading charges, etc. 

Even transit damage/ breakage on the assessee 

account which would clearly imply that till the goods 

reach the destination, ownership in the goods 

remain with the supplier namely the assessee. As per 

the „terms of payment‟ clause contained in the 

procurement order, 100% payment for the supplies was to 

be made by the purchaser after the receipt and verification 

of material. Thus, there was no money given earlier by the 

buyer to the assessee and the consideration was to pass 

on only after the receipt of the goods which was at the 

premises of the buyer. From the aforesaid, it would be 

manifest that the sale of goods did not take place at 

the factory gate of the assessee but at the place of 

the buyer on the delivery of the goods in question. 

 

14. The clear intent of the aforesaid purchase order 

was to transfer the property in goods to the buyer at the 

premises of the buyer when the goods are delivered and 

by virtue of Section 19 of Sale of Goods Act, the property 

in goods was transferred at that time only. Section 19 

reads as under: 

 

“19. Property passed when intended to pass. - 

(1) Where there is a contract for the sale of 

specific or ascertained goods the property in 

them is transferred to the buyer at such time 

as the parties to the contract intend it to be 

transferred. 

 

(2) For the purpose of ascertaining the 

intention of the parties regard shall be had to 
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the terms of the contract, the conduct of the 

parties and the circumstances of the case. 

 

(3) Unless a different intention appears, the 

rules contained in Sections 20 to 24 are rules 

for ascertaining the intention of the parties as 

to the time at which the property in the goods 

is to pass to the buyer. 

 

15.  These are clear finding of facts on the aforesaid lines 

recorded by the Adjudicating Authority. However, the 

CESTAT did not take into consideration all these aspects 

and allowed the appeal of the assessee by merely referring 

to the judgment in the case of Escorts JCB Ltd. Obviously 

the exact principle laid down in the judgment has not been 

appreciated by the CESTAT.” 

 

(emphasis supplied) 

 

12. In Ispat Industries, the issue involved was whether by virtue of a 

transit insurance policy in the name of the manufacturer, excise duty is 

liable to be recovered on freight charges incurred for transportation of 

goods from the factory gate to the buyer‟s premises, treating the buyer‟s 

premises as the place of removal. The Supreme Court noticed the earlier 

decision of the Supreme Court in Roofit Industries in paragraph 31 of 

the decision and made the following observations in paragraph 32. 

“32. It will be seen that this is a decision 

distinguishing the Escorts JCB‟s case on facts. It was 

found that goods were to be delivered only at the 

place of the buyer and the price of the goods was 

inclusive of transportation charges. As transit 

damage on the assessee‟s account would imply that 

till the goods reached their destination, ownership 

in the goods remained with the supplier, namely, the 

assessee, freight charges would have to be added as 

a component of excise duty. Further, as per the terms 

of the payment clause contained in the procurement order, 

payment was only to be made after receipt of goods at the 

premises of the buyer. On facts, therefore, it was held 

that the sale of goods did not take place at the 

factory gate of the assessee.” 
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(emphasis supplied) 

 

13. However, the Supreme Court in paragraph 33 noticed that the 

factual position was different from the factual position emerging in Roofit 

Industries as the goods manufactured were sold at the factory gate and 

the relevant observations are as follows: 

“33. xxxxxxxxxx. When the goods were handed over to 

the transporter, the respondent had no right to the 

disposal of the goods nor did it reserve such rights 

inasmuch as title had already passed to its customer. On 

facts, therefore, it is clear that Roofit‟s judgment is wholly 

distinguishable.” 

 

14. The Karnataka High Court in Bharat Fritz Werner Ltd. and Mapal 

India Private Limited vs. The Commissioner of Central Tax, 

Bangalore5 also considered the judgment of the Supreme Court in 

Commissioner of Central Excise and S.T. vs. Ultra Tech Cement 

Ltd.6 and the Circular dated 08.06.2018 of the Board and held that what is 

important to notice is that the title of the goods had passed from the seller 

to the buyer at the place of destination, which was the address of the 

buyer. The relevant portion of the judgment is as follows: 

“13. The CESTAT, in the case of  Bharat Fritz 

Werner Ltd. v. C.C., C.E. & S.T-Commissioner of 

Central Tax [CEA 56/2019], has recorded in 

paragraph No. 5 that as per the purchase orders, 

appellant was required to supply the goods at the 

buyer‟s premises and the price of goods would 

include „outward freight‟. Similarly, in the case of 

MAPAL India Pvt. Ltd. [CEA 71/2019], the CESTAT has 

recorded a similar finding. 
 

***** 
 

16. This Court in the case of Madras Cements Ltd., has 

held as follows: 

 

“11. From the facts of the present case, it is 

clear from the invoices that title of the goods 

                                    
5. 2022 (7) TMI 352 – Karnataka High Court  

6. 2018 (9) G.S.T.L. 337 (S.C.)  
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had passed on from seller to buyer only at 

the place of destination, which is the address 

of the buyer. As such, the buyer had no right 

over the goods till delivered to it. The 

Tribunal has not considered this aspect and 

has only relied on the amendment made to 

the definition of “input service” with effect 

from 1-4-2008 and rejected the claim of the 

appellant-assessee after that date. No further 

reason has been given by the Tribunal nor any 

finding has been recorded with regard to place of 

completion of sale of the goods. 

 

12.  Since we are of the opinion that the sale 

had concluded only after the delivery of the 

goods was made at the address of the buyer, 

in the facts of the present case the 

appellant-assessee would be entitled to the 

benefit of Cenvat credit on Service Tax paid 

on outward transportation of goods by the 

assessee even after 1-4-2008. The appellant-

assessee would thus be entitled to such 

benefit for the period 1-4-2008 to 31-7-2008 

which has been denied to it by the 

authorities below. 

 

13.  For the forgoing reasons, this appeal stands 

allowed. The question of law is answered in favour 

of the assessee and against the Revenue. The 

order of the Tribunal to the extent of disallowing 

Cenvat credit to the appellant for the period after 

31-3-2008 is quashed.” 

 

17. The Ministry of Finance (Department of 

Revenue) Central Board of Indirect Taxes and 

Customs, New Delhi, has issued Circular dated 8-6-

2018 and clarified the definition, „Place of Removal‟. 

In Para 5 of the Circular, the Ministry has referred to the 

judgment in the case of CCE & ST v. Ultra Tech Cement 

Ltd. [Civil Appeal No. 11261 of 2016, dated 1-2-2018] 

[2018 (9) G.S.T.L. 337 (S.C.)] and stated that, in that 

case, the Apex Court has held that Cenvat credit on GTA 

Service from the place of removal to the buyer‟s premises 

is not admissible. 

 

18. In the instant cases, the place of removal is 

buyer‟s premises. Therefore, the authority in the 
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case of Madras Cements Ltd., is applicable to the 

facts of this case and these appeals merit 

consideration. Hence, the following: 

 

xxxxxxxxxxxx” 

(emphasis supplied) 

 

15. In view of the two Larger Bench decisions of this Tribunal in The 

Ramco Cements Limited vs. The Commissioner of Central Excise7 

and Sweety Industries vs. Commissioner of CGST & Central Excise8, 

a Division Bench of the Tribunal in M/s. Hindustan Zinc Ltd. vs. The 

Commissioner, Central Excise & CGST Commissionerate9 examined 

the issue at length and held that the cost of transportation from the 

factory premises to the premises of the buyer when the sale is on FOR 

basis would have to included in the transaction value. The division bench 

extensively referred to the Circular dated 08.06.2018 and the decision of 

the Supreme Court in Roofit Industries. The decision of the Tribunal in 

Hindustan Zinc is based on the two Larger Bench decisions of the 

Tribunal in The Ramco Cements and Sweety Industries. 

16. Another division bench of the Tribunal in M/s. H.D. Wires Pvt. Ltd. 

vs. The Chief Commissioner of CGST & Central Excise, Indore 

(M.P.)10 also was held: 

“11. We now consider the facts of the present case. It 

is not disputed that the appellant had collected the 

amount towards freight from the customers but 

have not included the same in the transaction value 

and hence, no central excise duty was paid on the 

said amount. The ownership of the goods was to be 

transferred at the buyers‟ premises, where the sale 

actually took place and, therefore, the „place of 

removal‟ for the purpose of valuation under Section 

4 was the buyers‟ premises. It is also noticed that 

along with the ownership of the goods, risk in 

                                    
7. Central Excise Appeal No. 40575 of 2018 decided on 21.12.2023  

8. Excise Appeal No. 12738 of 2018 decided on 14.02.2024  

9. Excise Appeal No. 51652 of 2021 decided on 18.04.2024  

10. Excise Appeal No. 55526 of 2023 (DB) decided on 08.08.2024  
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transit, remained with the appellant till goods were 

accepted by the buyer on delivery, until such time 

the delivery was made, the appellant remained the 

owner of the goods. These facts clearly show that 

the point of sale was where the ownership of goods 

was transferred to the buyers or customers, and, 

therefore, all the expenses incurred and collected by 

the appellant till the buyers‟ premises shall be part 

of the assessable value under Section 4 of the Act.” 

 

(emphasis supplied) 

 

17. The division bench also referred to the Circular dated 08.06.2018 

and observed as follows: 

“13. xxxxxxxxxxxx. In the present case, it is an 

admitted position that the contract was on FOR basis and, 

therefore, no reliance could be placed on the principles 

provided in paragraph-3. Further, para-5 of the Circular 

provides, specifically for credit on GTA services in view of 

the decision of the Apex Court in Ultra Tech Cement Ltd., 

whereby the appeal filed by the Revenue was allowed, 

holding that CENVAT Credit on Goods Transport Agency 

service availed for transport of goods from the place of 

removal to buyer„s premises was not admissible for the 

relevant period. Lastly, para-6 of the Circular is 

relevant as it provides for the facts and 

circumstances of each case to be verified. In view 

thereof, the contention of the appellant has no 

substance and needs to be rejected.” 

(emphasis supplied) 

 

18. Ultimately the division bench held as follows: 

“15. In view of our discussion above in the light of 

the various decisions of the Apex Court, we are of 

the view that the freight charges of outward 

transportation of excisable goods have been rightly 

included in the assessable value of goods for the 

purpose of discharging the central excise duty by 

the impugned order and hence the same needs to be 

affirmed. The demand towards excise duty having been 

affirmed, the levy of statutory interest under Section 11AA 

of the Act is automatic and hence the same is rightly 

imposed. 
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16. Here, the non-payment of central excise duty 

was notice by the Departmental Audit Team during 

the course of audit, which clearly shows that the 

appellant suppressed the facts with intent to evade 

the payment of central excise duty by suppressing 

the value of excisable goods in their ER-I monthly 

returns. Though the law was settled by the Apex Court in 

Ultra Tech Cement, yet the appellant resorted to unlawful 

deduction of freight from the assessable value. Thus, they 

are liable to pay penalty under Section 11 AC of the Act 

which the Commissioner (Appeals) has reduced to 25%. 

Accordingly, the same is upheld.” 

(emphasis supplied) 

 

19. The aforesaid discussion leads to the inevitable conclusion that the 

value of freight charges would have to be included in the transaction value 

of the goods as the contract was on FOR basis. 

20. The order passed by the Commissioner (Appeals), therefore, cannot 

be sustained and is set-aside. The appeal filed by the department is, 

accordingly, allowed. 

(Order dictated and pronounced in the open Court) 

 

   (JUSTICE DILIP GUPTA) 
 PRESIDENT 

 
 
 
 

(P. ANJANI KUMAR) 
MEMBER (TECHNICAL) 

G.Y. 
 


