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Per S.K. Mohanty:

The applicant has filed the Misc. Application for early
hearing of appeal. We find that on similar facts, the Revenue
has filed the appeal against the impugned order. Thus, by
allowing the Misc. Application, we take up both the appeals for

final hearing.

2. Against the impugned order dated 31.05.2012 both the
Revenue as well as the assessee has filed appeal before this

Tribunal. The grievance of Revenue is that dropping of penalties
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in the impugned order is not in conformity with the Service Tax
Statute. The assessee has filed the appeal on the ground that
free issue of diesel for rendering out site formation service
should be excluded for the purpose of determination of the

value for levy of service tax.

3. Heard both the sides and perused the records.

4, We find that this Tribunal in the case of the appellant itself
vide Final Order No. 52549/2016, dated 06.07.2016, has
allowed the appeal holding that free supply of diesel shall not be
included in the value of service for the purpose of determination
of the service tax liability. Thus, respectfully following the
Coordinate Bench decision, we allow the appeal of the assessee.
We find that Ld. Commissioner (Appeals) has rightly invoked
Section 80 of the Finance Act, 1994 for setting aside the
penalties against the Respondent. Therefore, the impugned
order is set aside and the appeal is allowed in favour of the

appellant. The appeal filed by the Revenue is dismissed.

(Dictated and pronounced in open court)

(B. Ravichandran) (S. K. Mohanty)
Member(Technical) Member (Judicial)

Neha



