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Final Order No.     53433  /2017  

Per S. K. Mohanty: 

 This appeal is directed against the impugned order dated 

09.12.2011 passed by the Commissioner of Central Excise, New Delhi. 

2. During the disputed period, the appellant had entered into the 

contract with M/s Raytheon for procuring various services for 

modernization of air traffic control in India.  Since the service provider is 

a non-resident, the service tax liability was confirmed on the appellant 

under reverse charge mechanism.  The period involved in this case is 

from 26.04.2003 to 25.04.2006.   

3. The Ld. Advocate appearing for the appellant submits that the 

service received prior to 18.04.2006 will not be leviable to service tax 

under reverse charge mechanism, in view of the fact that Section 66A 
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was inserted by Finance Act, 2006 dated 18.04.2006 with effect from 

01.05.2006.  Thus, he submits that services received after 18.04.2006 

will only be liable for payment of service tax under reverse charge 

mechanism.   

4. On the other hand, the Ld. DR appearing for the Revenue 

reiterates the findings recorded in the impugned order.  

5. Heard both the sides and perused the case records. 

6. We find that the adjudicating authority has confirmed the 

service tax demand of Rs. 73,28,335/- on the ground that the payment 

towards the taxable service was made by the appellant to the overseas 

service provider on 29.06.2006 which was after the date of insertion of 

Section 66A in the Act.  To such findings of the adjudicating authority, 

the Ld. Advocate submits that date of making payment to the service 

provider is not the relevant factor to decide the leviability of service tax.  

He further, submits that since most of the services were provided by the 

service provider prior to 18.04.2006, the services provided before such 

date will not be subjected to levy of service tax.  On going through the 

impugned order at page 18 (para 21.1), we find that the Ld. Adjudicating 

Authority has considered the date of payment to be the relevant date for 

computation of service tax liability.  Since leviability of service tax is 

related to the provision of service, it is required to be ascertained when 

exactly the services were received by the appellant.  Since this particular 

aspect has not been specifically addressed by the adjudicating authority, 

we are of the view that the matter should go back to the original 

authority for necessary verification of the date, when the services were 

received by the appellant.   

7. Accordingly, after setting aside the impugned order, we allow 

the appeal by way of remand to the adjudicating authority for 
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ascertaining the period of receipt of service by the appellant and 

thereafter to decide the service tax liability.  The appellant is at liberty to 

submit additional evidence, if any, in context with the case matter and 

the same should be considered by the adjudicating authority while 

adjudicating the matter afresh. 

(Dictated and pronounced in the open court) 
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