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Final Order No.   54114_/2017  

Per S.K. Mohanty: 

The appellant provides commercial or industrial construction service 

and construction of residential complex service.  During the disputed period 

2006-2007 to 2008-2009, the appellant did not pay service tax. 

Accordingly, proceedings were initiated for recovery of the service tax 

amount of Rs. 4,86,251/- for providing the above services.  Adjudication 

order passed in this regard was appealed against before the Commissioner 

(Appeals), which was disposed of vide the impugned order dated 

18.10.2013.   

2. Ld. Advocate appearing for the appellant submits that the principal 

contractor, who has engaged the appellant as the sub-contractor had 

already discharged the Service Tax liability in respect of the work done by 
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the appellant and thus, further tax cannot be demanded from the appellant 

since the same will amount to double taxation.  He further submits that the 

SCN dated 28.05.2011 issued by the Department for confirming the service 

tax demand for the period 2006-2007 to 2008-2009 is barred by limitation 

of time, having been issued beyond the normal period prescribed under 

Section 73 of the Finance Act, 1994. 

3. On the other hand, the Ld. DR appearing for the Revenue reiterates 

the findings recorded in the impugned order. 

4. We find that the issue regarding payment of service tax by the sub-

contractor, when the tax was deposited by the principal contractor was 

highly contentious.  The Board vide its Circular dated 17.10.1998 has also 

clarified that when the principal contractor has paid the service tax, there is 

no requirement for the sub-contractor to pay such tax.  However, the said 

Circular issued by the CBEC was subsequently modified.  Thus, in this case, 

suppression, fraud etc. cannot be leveled against the appellant for invoking 

the extended period of limitation.  Therefore, the impugned order is set 

aside and the appeal is allowed in favour of the appellant on the ground of 

limitation alone.  

 (Dictated and pronounced in the open court) 
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