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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL, 

NEW DELHI, PRINCIPAL BENCH,  NEW DELHI 

  

                                                   Date of Hearing:12.06.2017                

        Date of Decision:19.07.2017 

 

       Excise Appeals Nos.672 and 673/2010-EX(DB) 

 

[Arising out of common Order-in-Appeal No.47/2009(C.E.) Commissioner dated 

23.12.2009 passed by the Commissioner, Central Excise & Customs, Jaipur-I] 

  

M/s. Barijoriwala Rolling Mills Pvt. Ltd. 

Shri Lakhan Goyal, Director       Appellants 

      Vs.      

CCE, Jaipur-I         Respondent                                 

 

Appearance:    

Rep. by Shri B. Garg, Advocate for the appellant.  

Rep. by  Shri H.C. Saini, DR for the respondent/Department. 

 

Coram:  Hon’ble Mr. Justice  (Dr.) Satish Chandra, President 

      Hon’ble Mr. B. Ravichandran, Member (Technical) 
  

 Fi nal  Order Nos.55288-55289/2017 

Per B. Ravichandran: 

 These two appeals are against common impugned order dated 23.12.2009 of 

Commissioner of Central Excise, Jaipur-I. The main appeal is by M/s.Barijoriwala 

Rolling Mills Pvt.Ltd., Jaipur. The second appeal is by Shri Lakhan Goel, Director 

of main appellant.  The main appellants are engaged in the manufacture of M.S. 

rolled products like bars, angles, flats falling under Tariff Heading  7214 of Central 

Excise Tariff,  liable to duty. The raw material for the manufacture of these items 

are M.S. Ingots. The central excise officers conducted certain verifications in 

October, 2005 in the premises of M/s. Nirmal Inductomelt Pvt. Ltd., who was one 

of the suppliers of ingots to the main appellant.  The record  recovered from 

M/s.Nirmal showed that 54.56 MT of MS Ingots were sold to main appellant, 

during the period 2.8.2005 to 3.10.2005. The record maintained by the main 

appellant  had shown receipt of only 18.07 M.T. during the said period. The 
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remaining 36.49 MT of MS ingots was unaccounted.  The  Revenue  conducted 

further follow up investigations and thereafter, proceedings were initiated against 

the appellants.  

2. On adjudication of case, the Original Authority held that the main appellant 

suppressed production of dutiable items and indulged in clandestine removal 

without payment of duty. He confirmed central excise duty demand of  

Rs.2,79,34,347 and imposed equal amount of penalty in terms of  Section 11 AC of 

the Central Excise Act, 1944. He further  imposed a penalty of Rs.20 lakhs on Shri 

Lakhan Goel, Director of the main appellant, under Rule 26 of Central Excise 

Rules, 2002.  

3. Ld. Counsel for the appellants submitted  that the whole case against the 

appellant was on the basis of two points- 

(a) There is unaccounted receipt and usage of 36.49 MTs of M.S. ingots 

from  M/s.Nirmal Inductomelt; and  

(b) By considering the average power consumption of  102.09 units per M.T. 

of finished goods, it was held that there is huge unaccounted production 

of M.S. items cleared without payment of duty. 

4. Ld. Counsel submitted that there is no verification or evidence to support the 

allegation of clandestine manufacture and clearance by the main appellant. The 

whole case is based on presumption and estimation, without any factual or legal 

support. Based on certain investigations carried out with M/s.Nirmal Inductomelt 

(P) Ltd. , manufacturer of M.S. Ingots, Revenue  initiated action against various 

manufacturers of M.S. products. The whole demand (except for alleged 

unaccounted use of 36.49 MTs of M.S.Ingots) is on the basis of estimated average 
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consumption of electricity for manufacture of one M.T. of M.S. items. Here also, 

the Revenue adopted the electricity calculation of another unit viz. M/s.Shree 

Sharma Steel Rolling Mills Pvt. Ltd., Jaipur. Even the basis of arriving at such 

average, electricity consumption  is neither scientific nor technical proven. The 

Original Authority  did not examine the basic fact that consumption of electricity 

widely varies from unit to unit, based on various criteria like age of the machine, 

capacity and quality of raw material and variety of final products manufactured. 

Ld. Counsel submitted that the Revenue registered cases against various 

manufacturer, similarly situated, based on common investigation and on identical 

set of facts.  Many of these cases have reached the Tribunal level and the demands 

were set aside.  In fact, the very same adjudicating authority dropped the demand 

made against M/s. Shiv Prasad Mills  Pvt. Ltd.  vide his order dated 31.12.2012. 

He categorically held that though electricity consumption is vital factor and 

indicative of production but in the absence of legal authority, the law does not 

permit to raise the demand exclusively on the basis of electricity consumption. 

Such consumption alone is not sufficient to raise the demand though it can act as 

corroborative evidence. He further held that the electricity consumption of 102.09 

per M.T. taken from another unit is not a uniform standard that can be applied to 

assessee, as no technical verification or inspection was carried out in the assessee’s 

factory. The Original Authority dropped the demand stating that there is no 

evidence to establish clandestine manufacture or clearance. The Revenue preferred 

an appeal against this order. The Tribunal vide Final Order No.51555 of 2015 

dated 10.04.2015 dismissed the appeal by Revenue.The ld.Counsel also referred to 

the Final Order No.50905-50910 of 2015 dated 19.03.2015 dealing with similar set 

of facts and demands based on common investigations.  
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5. Ld.AR reiterated the findings of the Original Authority. He submitted that 

there is a wide variation in the power consumption during the impugned period, 

which was not explained satisfactorily, by the appellant. Power is one of the main 

resource in the manufacturing activity of  M.S. Items and is a good indicator of  

quantum of production. He supported the findings of the Original Authority. 

6. We have heard both the sides and perused the appeal records. 

7. In the present case, duty demand is confirmed on two main basis. The first 

one is on the basis of  a small quantity of 36.49 MTs of M.S. ingots shown to have 

been cleared by M/s.Nirmal Inductomelt Pvt. Ltd. to the main appellant and not 

shown in the accounts of the main appellant. The second reason, which is the main 

basis of confirmation  of demands is estimated  production by the main appellant  

based on average power consumption, as arrived at in another unit manufacturing 

M.S. items. First of all, we note that the discrepancy  in the receipt of raw materials  

and M.S. ingots was alleged on the basis of purported records maintained by 

M/s.Nirmal Inductomelt Pvt. Ltd.  There is no other corroborative evidence for 

unaccounted receipt of such materials and use of material in further manufacture 

by the main appellant. The substantial question is with reference to calculation of 

unaccounted manufacture based on power consumption. The comparison has been 

made between the main appellant and M/s.Shree Sharma Steel Rolling Mills Pvt. 

Ltd., Jaipur (SSRM). We note that these two units are not comparable in their 

operation.  The main appellant submitted that SSSRM  is an automatic mill having 

production of about 120 MTs per day, whereas the main appellant is structural mill 

operated normally with a production of about 12 to 15 MTs  a day. The power load 

connection to SSSRM is 1500 KVA whereas the main appellant is having load 

connection of 500 KVA. There are  many other substantial distinction between the 
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main appellant and SSSRM. Even otherwise, we note that no examination  or 

technical test has been conducted in the main appellant’s unit, to arrive at the 

correctness of power consumption and also to get additional corroborative  

evidence with reference to possible unaccounted manufacture and clearance of 

dutiable items. We note that almost identical  set of facts were dealt with by the 

very same adjudicating authority in the case of M/s.Shiv Prasad Mills Pvt. Ltd., 

Jaipur. In the said case also, the demand arose based on the common investigation. 

The Original Authority held as below:- 
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 The Revenue contested the above findings by filing appeal before the 

Tribunal. The Tribunal vide Final Order dated 10.04.2015  upheld the above 

findings. The observation of the Tribunal, which is relevant to the facts of the 

present case  is as below:- 

“Coming to the first piece of evidence - the private ledger book of 

M/s.NIPL which contain the details relating to supply of MS Ingots to 

the respondent unit during the period August, 05 to October, 05, it is 
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seen that other than the entries in the private ledger book of M/s.NIPL 

and the statement of the concerned person of NIPL, there is no 

evidence in support of the departments allegation that during the 

above mentioned period, the respondent received 60.46 MT of MS 

Ingots from NIPL without any invoices.  It is well settled law that on 

the basis of records recovered from a third party, the allegation of 

duty evasion cannot be made against an assessee unless cross 

examination of the persons from whom possession the records had 

been recovered, has been allowed, which has not been done in this 

case.  Moreover, just because, M/s.NIPL had filed application before 

the settlement commission and had admitted certain quantum of duty 

evasion, it cannot be treated as an admission of receipt of unaccounted 

MS ingots by the respondent, and in this regard, we are supported by 

the decision of the larger bench of the Tribunal in the case of Bosch 

Chassis Systems India Ltd. Vs. CCE, Delhi-III-2008 (232) ELT 

622 (Tri.-LB). Therefore, merely on the basis of entries in the ledger 

book recovered from M/s.NIPL which indicated the supply of certain 

quantity of MS Ingots  to the respondent during August,05 to October, 

05, it cannot be concluded that the respondent were indulging in duty 

evasion by under reporting the production of rolled products.  

Moreover, on the basis of entries in the private ledger book of 

M/s.NIPL at the most  at the most duty could be demanded only on 

rolled product manufactured out of 60.46 MT of MS Ingots by 

treating the ledger entries of M/s.NIPL as correct.  But the department 

has not demanded duty on this basis. The department has made its 

case on the basis that the respondent by showing inflated power 

consumption of 231.59 units per MT while their actual power 

consumption should be 102.09 units per MT have under reported their 

production of rolled products. This power consumption ratio has been 

adopted from M/s.SSSRM and the same has been applied in the case 

of respondents unit without conducting any experiment.  There is 

absolutely no justification for adopting power consumption norm of 

M/s.SSSRM to the unit of the respondent as while the rolling mills of 

M/s.SSSRM is automatic rolling mills, the respondents rolling mill is 
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manual.  Moreover, no experiment has been conducted by the 

department to ascertain as to whether the rolling mills of the 

respondent is comparable with the rolling mills of M/s.SSSRM in 

terms of technology and production.   Besides this,  we also find that 

that National Institute of Secondary Steel Technology, established by 

the Ministry of Steel, Govt.of India conducted a study and submitted a 

technical report on performance and energy consumption of re-rolling 

mills, where electricity consumption was arrived at 215 units per MT 

and Government of Rajasthan in the notification issued under 

compounded levy scheme for charging sales tax from rolling mills has 

mentioned power consumption of the medium size rolling mill as 225 

units per MT.  In view of this, there is absolutely no justification for 

adopting power consumption norm of 102.09 units per MT of 

M/s.SSSRM in respect of the respondent.  Ld.DR has cited the 

judgement of the Apex Court in the case of Triveni Rubber & 

Plastics vs. CCE-1994 (73) ELT 7 (SC) wherein the apex court held 

that where the accounts have been found to be fabricated and untrue, 

the figures of raw materials utilized or the particulars of labour 

employed may not be available, the demand arrived at by assessing 

normal production on the basis of electricity consumed, cannot be 

faulted.  In our view, this judgement is with regard to Rule 173E of 

the erstwhile Central Excise Rules, 1944, and as such, the same is not 

applicable to the facts of this case.  Rule 173E provided for 

determination of normal production by a manufacturing unit and that 

could be adopted as basis for allegation of duty evasion, in case his 

actual production drastically varied from the normal production.  But 

in this case, no experiment has been conducted by the department, in 

respect of the respondents unit to determine their actual power 

consumption.  Before adopting power consumption ratio of 

M/s.SSSRM and applying it to the respondent’s unit absolutely no 

study has been conducted to establish as to whether the rolling mill of 

the respondent is comparable with the rolling mill of M/s.SSSRM.” 

9. We also note that in another bunch of appeals arising out of common 

investigation, the Tribunal vide final order dated 19.03.2015  in the case of  M/s. 
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R.M. Brother Pvt. Ltd.  and others  held that merely on the basis of power 

consumption  of the appellant unit, allegation of unaccounted production of M.S. 

ingots and its clandestine removal could not be sustainable. The Tribunal held that 

power consumption for production of 1 M.T. of M.S. ingots would depend upon 

various factors like age of the machinery, technology used, type of furnace, power 

supply pattern, type of raw materials used etc. It was held that the only reliable 

method would be to conduct actual experiment in the concerned unit. We note that 

in this case, though, the Tribunal was dealing with M.S. ingots, the ratio is with 

reference to demand based on purported excess power consumption.  

10. In view of the above discussion and analysis, the ratio adopted in the similar 

cases by the Tribunal, we find no merit in the impugned order and accordingly, set 

aside the same. The appeals are allowed.  

[Order pronounced on 19.07.2017.] 

 

                 ( Justice Dr. Satish Chandra) 

                               President  
 
 
 
 

                             ( B. Ravichandran ) 

                        Member (Technical) 
Ckp. 

 

 


