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FINAL ORDER No. 56347/2017 
 
 

Per Ashok Jindal: 

 

This appeal is filed by the appellant against the impugned 

order wherein refund claim has been rejected on the ground 

that the appellant has failed to pass the bar of unjust 

enrichment.  

2. The brief facts of the case are that the appellant is a 

manufacture of cement and clearing the same on payment of 

duty at the rate of 12 % vide notification no. 4/2006 dated 

01.03.2006. The rate of duty was reduced to 8% but appellant 

continued to pay the duty at the rate of 12%. On realization, 

the appellant has paid the excess duty they filed the refund 



2 

E/1575/2009-EX[SM] 

  

claim. The refund claim was rejected and it was held that the 

appellant has failed to pass the bar of unjust enrichment. 

Therefore, refund claim was rejected. Aggrieved from the said 

order the appellant is in appeal. 

3. The Ld. Counsel for the appellant submits that the 

appellant has produced the certificate issued by Chartered 

Accountant stating that duty incidence has not been passed on 

to the buyer and they are entitled for the refund claim as they 

pass the bar of unjust enrichment. 

4. It is also the contention of the ld. Counsel for the 

appellant that as they are selling their goods on MRP therefore 

if duty is 8% or 12% the MRP will not change. Therefore, they 

have not collected any amount from the buyer towards duty. 

To support this contention she relied on the case of Girish 

Foods and Beverages (P) Ltd. Vs. CCE Pune2007 211 

ELT 388. 

5. On the other hand, the Ld. DR drew my attention to the 

invoices issued by the appellant wherein it was clearly 

mentioned that duty has been paid by the appellant at the rate 

of 12%. Therefore, he prayed that as it is evident from the 

invoices itself that they have recovered duty at the rate of 

12% from the buyer and have not produced any evidence that 

the said incidence of duty has not been passed on the buyer. 

Therefore, refund claim is rightly rejected. 

 6. Heard the parties. Considered the submissions. 

7. It is admitted fact that after notification no. 4/2006 dated 

01.03.2006, wherein rate of duty was reduced from 12 to 8%, 
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the appellant kept paying duty at the rate of 12% which is 

evident from the invoice itself. It is the contention of the 

appellant that from selling goods at MRP and all duties are 

inclusive. I have gone through the invoice which is reproduced 

here: 
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8. The invoice clearly shows that appellant has paid duty at 

the rate of 12%. Although the appellant is selling goods on 

MRP basis but duty payable has been shown by the appellant 

at the rate of 12%. The contention of the ld. Counsel that they 

are selling goods at MRP and all duties and taxes are inclusive 

but from the invoice it is clear that duty collected from the 

buyer has been shown separately. In that circumstances, duty 

incidence has been passed on the buyer.  

 

9. Moreover, the Ld. Counsel relied on the decision in the 

case of Girish Foods and Beverages (P) Ltd. (Supra). The 

fact of the said case are that the assessee was availing SSI 

exemption and on persuasion of the department they paid 

duty in protest and claim refund of duty paid in protest on the 

ground that they are selling goods on MRP. The facts of the 

said case are not applicable to this case as in this case duty 

has been paid by the appellant voluntarily on the 

understanding that they are required to pay duty at the rate of 

12%. Further, appellant has failed to produce any evidence on 

record that buyers have not availed Cenvat Credit on duty 

shown in the invoice. In that circumstances appellant has 

failed to pass the bar of unjust enrichment.  
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10. Therefore, I do not find any infirmity in the impugned 

order. Same is upheld. Appeal filed by the appellant is 

dismissed. 

 

 [Dictated and Pronounced in the open court] 

 

 

           (Ashok Jindal) 

                     Judicial Member  
      

                      
Bhanu 


