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Final Order No. 56924/2017

Per Ashok Jindal :

1. The appellant is in appeal against the impugned order
wherein the refund claim filed under Rule 5 of the Cenvat Credit
Rules, 2004 has been denied.

2. The brief facts of the case are that the appellant is an
exporter of services and filed refund claim of unutilised Cenvat
Credit lying unutilised in their Cenvat Credit Account under Rule 5
of the Cenvat Credit Rules, 2004 for export of services. The refund
claim filed by the appellant has been rejected by the authorities
below on the premise that the services in question on which Cenvat
Credit availed by the appellant are not input service as per Rule

2() of the Cenvat Credit Rules, 2004, therefore they are not
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entitled to avail Cenvat Credit. Aggrieved to the said order, the
appellant is before me.

3. Heard the parties and considered submissions.

4, In this case it is an admitted fact that at the time of
availment of Cenvat Credit, it has not been disputed to the
appellant that these are not input services on which they have
availed Cenvat Credit. Only at the time of filing of refund claim
under Rule 5 of the Cenvat Credit Rules, 2004, it has been disputed
that the input services of which Cenvat Credit was taken and lying
unutilised is not admissible to the appellant as the services are not
input services as per Rule 2 (l) of the Cenvat Credit Rules, 2004. As
at the time of availment of Cenvat Credit, it has not been disputed,
therefore, the refund claim can’t be denied merely on the ground
that of services in question were not input services as held by this
Tribunal in the case of EXL Service. Com (India) Pvt. Ltd. Versus
Commissioner of Central Excise, Noida 2017 (8) TMI 1002-CESTAT
ALLAHABAD.

5. Therefore, I hold that at this stage it cannot be
challenged that services on which Cenvat Credit was availed by the
appellant are not input service.

6. In these terms, I set aside the impugned order, and allow the
refund claim filed by the appellant.

7. In result, the appeal is allowed with consequential relief.

(Dictated & pronounced in open Court)

(Ashok Jindal)

Member (Judicial)
Rekha
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