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FINAL ORDER NO. 50543 /2018

Per Ashok Jindal:

The appellant is in appeal against the impugned order wherein
cenvat credit taken suo moto by the appellant has been denied by the
authorities below. The facts of the case are that the appellant entered
into an agreement with one of the principal manufacturer to whom
the appellant has agreed to supply various parts and as per the

agreement for manufacture of these parts, the appellant is required to
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purchase certain tools on behalf of the principal manufacturer and cost
of those tools were to be refunded from the manufacturer except the
amount of duty. The amount of duty was taken as cenvat credit by the
appellant and thereafter some dispute arose between the appellant and
their principal manufacturer. The goods could not be manufactured as
per the agreement and on the basis of verbal agreement, the principal
manufacturer sought to buy the tools purchased by the appellant. On
the basis of verbal agreement, the appellant issued invoices. After
issuance of invoices, neither the goods were removed under the said
invoice nor any payment was received. As the goods were not
removed from the factory of the appellant against the invoice for
which goods were not removed, the appellant took suo moto credit and
availment of cenvat credit was intimated to the department vide their
letter dated 18.2.2013 which was acknowledged by the department on
20.2.2013. Thereafter, a show cause notice dated 18.3.2015 was
issued to the appellant alleging that the appellant is not entitled to take

suo moto credit by invoking extended period of limitation.

2. Heard the parties. Without going into the merits of the case, |
find that the fact of availment of cenvat credit was within the
knowledge of the department on 20.2.2013 and thereafter, the show
cause notice was issued by invoking extended period of limitation on

18.3.2015. As the fact of availment of cenvat credit was well within
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the knowledge of department, therefore, extended period of limitation
cannot be invoked. In these circumstances, | hold that the Show cause
notice is barred by limitation. Accordingly, the impugned demands are
not sustainable against the appellant. Therefore, the impugned order is

set aside and appeal is allowed with consequential relief, if any.

(dictated and pronounced in the open court )

( Ashok Jindal )
Member(Judicial)
sS



