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FINAL ORDER NOs...... 51394-51398 / 2018

Per: Anil Choudhary

These appeals have been filed against the common
Orders-in-Appeal Nos. 235 to 239/CE/DLH/2009 dated
05.11.2009 passed by the Commissioner (Appeals) Delhi-I
whereby he was pleased to allow the appeals in part by the
respondent-assessees.
2. Brief facts of the case are that the M/s Amba Bi
Wheelers Pvt. Ltd., situated at 3-C/8, New Rohtak Road, New
Delhi - 110005 (hereinafter referred to as ‘Amba Bi-
Wheelers/party’) engaged in the packing/repacking,
labeling/relabeling and sale of ‘Top’ and ‘Ninja’ brand two
wheeler’s auto parts, was clearing the goods through their
associate firm M/s Amba Motorcycles, 1073-1075/14,
Hardhian Singh Road, Naiwala, Karol Bagh, New Delhi-5. The
Directors of Amba Bi-Wheelers are S/Sh. Sanjeev Kapoor,
Sunil Kapoor and Sandeep Kapoor, all residing at N-35,
Greater Kailash, Part-I, New Delhi, from where also a firm
M/s Amba International was operating/importing Auto Parts.
The process of packing/repacking, labeling/relabeling Auto
Parts being carried by the party under the brand name of
‘Top’ and ‘Ninja’ became amounting to manufacture w.e.f.

01.06.2006 vide Notification No. 2/2006-C.E. (NT) as
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amended vide Notification No. 11/2006-C.E. (NT) dated
29.05.2006 read with Section 2(f)(iii) of the Act. The goods so
manufactured were classifiable under Chapter heading 87 of
Central Excise Tariff Act, 1985 attracting Central Excise duty
@ 16% + Education Cess @ 2% ADV. The party was found not
registered with Central Excise Department.

3. Simultaneous searches were conducted on 03.08.2006
on the basis of search warrants issued by the Jurisdictional
Assistant Commissioner of Central Excise, New Delhi at
1)M/s Amba Bi Wheelers Pvt. Ltd., 3-C/8, New Rohtak Road,
new Delhi - 110005, 2) M/s Amba Motorcycles, 1073-
1075/14, Hardhian Singh road, Naiwala, Karol Bagh, New
Delhi-5, 3) M/s Amba International, N-35, Greater Kailash,
Part-I, New Delhi-5, 4) T — 403, Faiz Raod, Karol Bagh, New
Delhi-5, premises of one of the transporter of the party i.e.
M/s Madras Roadways, India.

4. That they were clearing (it appeared) branded goods
through their associated firms, namely, M/s. Amba
Motorcycles. The brand name, ‘Top’ was registered in the
name of M/s. Amba Motorcycles. The brand name, ‘Ninja’ was
registered in the name of other person. All the three brothers
were also partners in another firm, namely, M/s. Amba
International, which was engaged in import of automobile
parts/components.

S. That the above three firms and one transporter, M/s.

Madras Roadways, India were searched on 03.08.2006.
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6. That as a result of searches, auto vehicle parts bearing
brand name of Top’ & ‘Ninja’ manufactured (presumably after
01.06.2006) were seized under Rule 24 of the Central Excise
Rules, 2002, as per the details given below:
(@) Goods valued at Rs.3,16,93,424/-(MRP) lying in
premises of M/s. Amba Bi-Wheelers;
(b) Goods valued at Rs.49,349/- found lying at transport
company; and
(c) Goods valued at Rs.75,92,061/- (MRP) found lying in
the premises of M/s Amba Motorcycles, without
accountal & without issue of invoice.
7. That from the scrutiny of records resumed and
submitted by the Respondents, it appeared that total sale of
M/s. Amba Bi-Wheelers, as per their records from 01.06.2006
to 03.08.2006 was Rs.4,58,17,971/- (MRP) out of which sale
of ‘Top’ & ‘Ninja’ brands was of Rs.3,31,00,448/- (MRP) which
were cleared without payment of duty of Rs.35,92,330/-
8. That further, Shri Sunil Kapoor, Partner of M/s. Amba
Motorcycles in his statement dated 03.08.2006 admitted that
they purchased most of the goods from M/s. Amba Bi-
Wheelers and in many cases, they did not receive any bill
from M/s. Amba Bi-Wheelers, although they received goods of
‘Top’ & ‘Ninja’ brand from M/s. Amba Bi-Wheelers. M/s Amba
Motorcycles neither manufactured nor purchased ‘Top’ &
‘Ninja’ brand goods from any other source although they were

selling the above goods to their customers which were
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actually manufactured and cleared by M/s. Amba Bi-

Wheelers sometimes without issuing any invoice. The value of

goods sold without bills from M/s. Amba Bi-Wheelers was

found to be Rs.90,38,376/- (MRP) on which duty liability
came to Rs.9,80,917/-

9. That SCN dated 31.01.2007 was issued for confiscation

of seized goods, recovery of duty of Rs.45,73,247 /- alongwith

interest and for penal action.

10. That the Adjudicating Authority passed O-I-O dated

31.03.2008, whereby he:

(@) Confiscated the goods valued at Rs. 3,16,93,424/-
(MRP) lying in the premises of M/s. Amba Bi-Wheelers
and redeemable the goods on payment of Redemption
Fine of Rs.80,00,000/-;

(b) Confiscated the goods valued at Rs.49,349/- found lying
at transport company with an option to redeem the
same on payment of Redemption Fine of Rs.12,5000/-;

(c) Confiscated the goods valued at Rs.75,92,061/- (MRP),
found lying in the premises of M/s Amba Motorcycles
with an option to redeem the same on payment of
Redemption Fine of Rs.19,00,000/-;

(d) Confirmed the demand of Rs.45,73,247/- on Amba Bi-
Wheelers under Section 11A of the Central Excise Act,
1944, alongwith interest under Section 11AB of the Act;

() Imposed penalty of Rs.45,73,247/- on M/s Amba Bi-

Wheelers under Section 11 AC of the Act;



()

11.
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Imposed penalty of Rs.5,00,000/- each on three
directors of M/s Amba Bi-Wheelers under Rule 26 of
CER, 2002; and

Imposed penalty of Rs.10,00,000/- on M/s Amba
Motorcycles under Rule 26 of CER, 2002.

That however, on Appeal, the Commissioner (Appeals)

vide O-I-A dated 25.10.2009 dropped the demand of

Rs.45,73247 /- on the grounds:

(i)

(i)

That as per audited Balance Sheet and after adding
purchases made during 01.04.2006 to 03.08.2006,
value of closing stock worked out to Rs.1,74,56,998/-
(cost price) as on 31.05.2006 and as per sales record,
cost price of the goods having MRP of Rs.3,31,00,448/ -
was Rs.1,66,64,068/- which was well covered by the
closing stock of goods worth Rs.1,74,56,998/- (cost
price) held as on 31.05.2006 and relying upon the
decision in the case of CCE, Hyderabad vs. Vazir Sultan
Tobacco Co. Ltd. reported in 1996 (83) ELT 3 (S.C.),
excise duty was held not chargeable on the goods
repacked/manufactured prior to 01.06.2006.

That with regards to demand of Rs.9,80,917/- raised in
respect of goods cleared from 01.06.2006 to 03.08.2006
from the premises of M/s. Amba Bi-Wheelers to M/s.
Amba Motorcycles without issuing invoices, excise duty
was not leviable on the stock manufactured prior to

01.06.2006, in the light of Vazir Sultan Tobacco Co.



7 CROSS Application No. E/CROSS/99/2012 &
APPEAL Nos. E/219-223/2010-EX[SM]

case (supra), since as per audited Balance Sheet and
sales made between 01.04.2006 to 31.05.2006, value of
closing stock as on 31.05.2006 worked out to
Rs.1,17,01,736/- (cost price), therefore, the goods value
at Rs.90,38,376/- (MRP) alleged to be cleared without
bills, belonged to stock prior to 01.06.2006.
11.1. That regarding confiscation of goods valued at
Rs.3,16,93,424 /- (MRP) seized from the premises of M/s.
Amba Bi-Wheelers, the Commissioner (Appeals) held that the
stock worth Rs.1,45,43,533/- (MRP) belonging to imported
goods purchased from M/s. Amba International in duly
packed condition, on which customs duty had already been
paid and remaining goods valued at Rs.1,71,49,890/- (MRP)
were liable for confiscation, as same had been packed by
affixing brand name of some other persons after 31.05.2006.
The CCE (Appeals) imposed reduced Redemption Fine of
Rs.8,00,000/- and penalty of Rs.2,00,000/- imposed under
Rule 25, ibid.
11.2. That regarding confiscation of goods values at
Rs.75,92,061/- (MRP) seized from the premises of M/s. Amba
Motorcycles, it was held that out of Rs.75,92,061/-, a stock of
Rs.60,84,380/- (MRP) belonged to stock held as on
31.05.2006, i.e., stock manufactured prior to 01.06.2006,
was not dutiable and remaining stock of Rs.15,03,027/-
(MRP) packed after 31.05.2006 was also entitled for SSI

exemption under Notification No. 8/2003, as they did not



8 CROSS Application No. E/CROSS/99/2012 &
APPEAL Nos. E/219-223/2010-EX[SM]

cross the SSI exemption limit and Brand name belonged to
them. Therefore, set aside the confiscation.

11.3. That regarding confiscation of goods valued at
Rs.49,349/- seized from the premises of the transporter, the
respondent had not challenged, therefore, confiscation was
upheld.

11.4. That penalties under Rule 26 of CER, 2002, were set
aside.

12. Being aggrieved the Revenue is in appeal on the
following grounds:- The learned Commissioner (Appeals) have
erred by setting aside the demand of duty from Amba Bi-
Wheelers Pvt. Ltd., in respect of goods cleared by them to
various buyers against invoices valued at Rs.3,31,00,488/-
(MRP) and assessable value of Rs.2,20,11,825/-, during the
period from 01 June, 2006 to 03 August, 2006, on the basis
of audited balance sheet submitted by them, by ignoring the
statements tendered by Shri Sanjeev Kapoor and Shri Sunil
Kapoor wherein there was no mention of stock manufactured
before 01 June, 2006. The audited balance sheet for the
previous period cannot serve the purpose inasmuch as it does
not show the date of manufacture of the seized goods
particularly when there has been evidence/admission by the
directors of Amba Bi-Wheelers Pvt. Ltd., that some goods had
been clandestinely removed. Not only the goods seized at the
premises of Amba Motorcycles were bearing the month of

manufactured as June 2006 and July 2006 and the
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managing partner of the firm admitted the goods were
manufactured by Amba Bi-Wheelers Pvt. Ltd., and this
statement dated 03 August, 2006, have never been retracted.
Further there is no allegation that the statement was
obtained by Revenue under threat or duress or coercion. In
such circumstances the audited balance sheet cannot form
an evidence relating to date of manufacture of the seized
goods. The balance sheet does not reflect the quantity
manufactured before 01 June, 2006. Therefore, reliance
placed upon the balance sheet is not proper and accordingly,
the relief granted for goods supposed to be manufactured
prior to 01 June, 2006 is not proper.

13. The learned AR further states that the Commissioner
(Appeals) have ignored the statement of Shri Sanjeev Kapoor
wherein he inter-alia stated that the goods were received in
loose condition and, thereafter, they packed the goods in
polythene bags and boxes of Top brand in their premises, that
the stickers of Top brand were also affixed on the
components, that the corrugated boxes of top brand were also
affixed with part number of the item and the vehicle on which
to be used with MRP, month of packing, name of packer i.e.,
Amba Bi-Wheelers Pvt. Ltd., that the above practice was from
the beginning, that the sales were made to M/s Amba
Motorcycles, Delhi, that he knew that Central Excise duty
had been imposed on packing/repacking and labeling of

automobile parts from 01 June, 2006.
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14. That the learned Commissioner (Appeals) have erred in
accepting the two letters dated 08 August, 2006 and O1
September, 2006 purported to be submited by Amba Bi-
Wheelers Pvt. Ltd., (explaining the turnover etc., before
01.06.2006 and after) for letter dated 08 August, 2006 they
could not produce any evidence/acknowledgement from the
Department. In the other letter dated 01 September, 2006,
they had referred to their earlier letter dated the 08 August,
2006, but without acknowledgement. Such letter cannot be
relied upon especially when there is no evidence of tendering
the letter to the Department.

15. The learned Commissioner (Appeals) have further erred
in accepting the plea of the respondents that they had filed
declaration(s) to the Department, whereas Shri Sanjeev
Kapoor had categorically stated that no declaration had been
filed as required under the Central Excise Law nor any
evidence had been produced in this regard. Accordingly, the
learned AR prays for setting aside the impugned order and
restoring the Order-in-Original.

16. The learned counsel for the appellant Mr. Bipin Garg
supports the findings of the learned Commissioner (Appeals)
and further states that the appellant have also filed Cross
Appeal No. E/CROSS/99/2012. In the cross objection the
respondents have challenged the confiscation of goods in part
(Rs.1,71,49,890/- at MRP) and have also challenged the levy

of redemption fine of Rupees Eight Lakhs and further levy of
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penalty was Rupees Two Lakhs. The learned counsel further
states that the brand name ‘Top’ and ‘Ninja’ belong to the
respondents as these brands are registered in the name of
Amba Motorcycles and Amba International respectively,
partnership firms engaged in import and trading of such
imported automobile components and hardware items. He
further states that the Revenue is not justified in stating that
no declaration as required had been filed by the respondent
firms/company after imposition of excise duty with effect
from 01 June, 2006. It is a fact that declaration had been
filed under acknowledgement dated 9 June 2006, by Amba
Bi-Wheelers Private Ltd., before the Department and further a
similar declaration dated 13 June, 2006 was filed by Amba
Motorcycles as acknowledged on the copy of their declaration
form, being dated 30 June, 2006. A copy of such declaration
had been produced duly acknowledged before the
Commissioner (Appeals) and there is no illegality in accepting
of the said declaration by him. Thus no case for confiscation
of the goods under Rule 25 of CER, 2002, is made out. In
view of the declaration admittedly made by the respondents,
no case of being clandestinely engaged in manufacturing and
clearance of excisable goods is made out. The appellant had
produced and filed the following statement of opening stock,
purchase, sales and closing stock (cost and MRP) for the
period from 01 April, 2006 to 03 August, 2006 in respect of

Amba Bi-Wheelers Private Ltd: —
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Particulars TOP & NINJA Others (Trading) Total
Opening Stock as per
last audited Balance
Sheet as on 1,04,04,628
44,59,126 1,48,63,754
31.03.2006(Submitted (Cost Price)
to the department vide
letter dated 21.08.2006)
Add Purchases made
2,46,53,413
between 1.04.2006 to 1,08,03,911 3,54,57,324
(Cost Price)
31.05.2006
Less Sales made
between 1.04.2006 to
1,87,24,513
31.05.2006(Submitted 1,11,28,267 2,98,52,781
(Sale Price)
to the Department vide
letter dated 21.08.2006)
Closing Stock as on 1,74,56,998
51,36,314 2,25,93,312
31.052006 (Cost Price)
Add Purchases made
between 1.06.2006 to
1,29,12,024
3.08.2006(Submitted to 81,74,119 2,10,86,143
(Cost Price)

the Department vide

letter dated 21.08.2006)

Less Sales made

between 1.06.2006 to

3.08.2006

1,66,64,068 (MRP

Rs.3,33,28,136/-)

88,99,851 (MRP

Rs.1,27,14,072/-)

2,55,63,919 (MRP

Rs.4,60,42,208/-)

Closing Stock as on
3.08.2006(MRP value
as per letter dated
21.08.2006 Submitted

to the Department)

1,47,04,798 (MRP

Rs.3,14,09,285/-)

52,11,568 (MRP

Rs.85,89,365/-)

1,99,16,367

(Rs.3,99,98,650/-)
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17. The said statement being based on the audited records
of the respondents and books of account maintained, the
learned Commissioner have rightly appreciated that Amba Bi-
Wheelers were having closing stock of goods valued at
Rs.1,04,04,628/- at cost price as on 31 March, 2006 of ‘Top’
and ‘Ninja’ brand goods and further after adding purchases of
such goods made during the period from 01 April, 2006 to 03
August, 2006 and deducted the sales made of
Rs.1,87,24,513/- effected during the same period the value of
closing stock works out to Rs.1,74,56,998/- (Cost price) as on
31 May, 2006. These figures are corroborated with the Sales
Tax Return, Purchase Invoices, Books of Accounts and
Audited Balance Sheets of the appellant. That there is no
dispute about the authenticity of the said figures as
mentioned in the table hereinabove. These figures as per
above table have also not been disputed by the Revenue
Authority. Accordingly, the learned Commissioner (Appeals)
rightly accepted the closing stock as on 31 May, 2006, prior
to the operation of the amendment in the Third Schedule to
the Central Excise Act. The presumption of the Department
and or the Adjudicating Authority that the respondents were
not having any stock of packed goods as on 31 May, 2006, is
contrary to the documentary evidence on record as discussed
hereinabove. The aforementioned summary was also
submitted before the Adjudicating Authority which have not

been found to be untrue or false. Accordingly, the learned
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Commissioner (Appeals) have rightly held that the stock at
Cost Price of Rs.1,74,56,998/- (as on 31.05.2006) cannot be
subjected to Central Excise Duty in the light of the principle
laid down by the Apex Court in the case of CCE vs. Vazir
Sultan Tobacco Co. Ltd., 1996 (83) ELT 3 (SC) and the same
have also been accepted and confirmed by CBEC vide
M.F.(DR) Letter No. 345/2/2004-TRU dated 10 August, 2004.
18. As regards the demand of duty amounting to
Rs.9,61,683/- with Education Cess of Rs.19,234/- on
clearances of Rs.90,38,376/- at MRP, assessable value of
Rs.60,38,376/- alleged to have been cleared by Amba Bi-
Wheelers Ltd., to Amba Motorcycles, without the invoice, it is
stated that Amba Motorcycles were the owners of that ‘Top’
brand and made their own purchases from suppliers and not
from Amba Bi-Wheelers Private Ltd. However at times they
called upon Amba Bi-Wheelers to pack the goods purchased
by them (Amba Motorcycles from independent Vendors) and
such movement of goods was on Job Work cooperation basis,
done only intermittently and there was no purchase/sale
transaction between them. These facts are also supported by
the statement of the partner Mr. Sunil Kapoor who had stated
that purchases were made from other companies the names
of some of them were stated in their statement which have
also been taken notice in the show cause notice. M/s Amba
Motorcycles also submitted details of closing stock and

turnover based on audited balance sheet, books of account
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etc., for the period from 31 March, 2006 to 03 August, 2008,

on 21.08.2006 during the adjudication proceedings as

follows: —
Others
Particulars TOP & NINJA Total
(Trading)
Opening Stock as per
last audited Balance 1,17,01,736 55,06,700 1,72,08,436
Sheet as on 31.03.2006
Add Purchases made
between 1.04.2006 to 9,77,649 9,77,849
31.05.2006
Less Sales made between
1.04.2006 to May 31, 53,47,169 30,76,498 84,23,667
2006
Closing Stock as on
71,03,172 35,61,875 1,06,65,047
31.05.2006
Add Purchases made
between 1.06.2006 to 11,81,608 11,81,608
3.08.2006
46,21,521(MRP
Less Sales made between
value as 32,26,600 78,48,121
1.06.2006 to 3.08.2006
Rs.90,61,806/-)
Closing Stock as on
31,74,878/- 16,78,214/-
3.08.2006(MRP value as 48,53,092/-
(MRP (MRP

per letter dated

21.08.2006)

Rs.75,84,522/-)

Rs.36,06,948/-)

(Rs.1,11,91,471/-)

19. The aforementioned work sheet based on the audited

records, balance sheet as on 31 March, 2006, Sales Tax

Returns, Books of Accounts ordinarily maintained in the
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course of business was submitted before the court below.
Further Amba Motorcycles had been purchasing goods — MV
parts from independent vendors and subjecting the goods to
process of packing/labeling etc., and have made sales of
goods worth Rs.46,21,521/- at selling price having MRP
Rs.90,61,806/- (Assessable value arrived at Rs.60,10,520/-
after allowing abatement of 33.5% by the Adjudicating
Authority) during the period from 1 June, 2006 to 03 August,
2006, defeats the allegation of the Department that M/s
Amba Motorcycles neither manufactured not purchased ‘Top’
and ‘Ninja’ brand goods on valid sale bill/invoice from any
source although they were found selling the goods of ‘Top’
and ‘Ninja’ brand to their customers, which were actually
manufactured and cleared by Amba Bi-Wheelers Private Ltd.,
without invoice and/or accounting in their record. The
learned Commissioner (Appeals) have, appreciating the
documentary evidence, held that the demand against Amba
Bi-Wheelers Private Ltd., is based on presumption that the
said goods sold by Amba Motorcycles on invoices, were
procured from Amba Bi-Wheelers is not established. It was
further found that the said goods valued at Rs.90,61,806/-
MRP (Assessable value of Rs.60,10,520/-) were out of stock of
Rs.1,17,01,736/- — cost price, held by Amba Motorcycles as
on 31 March, 2006 and thus belong to the stock packed
before 31 May, 2006, before the amendment in the Third

Schedule to the Central Excise Act came into being and thus



17 CROSS Application No. E/CROSS/99/2012 &
APPEAL Nos. E/219-223/2010-EX[SM]

such stock was not dutiable as held by Apex Court in the
case of Vazir Sultan Tobacco Co. Ltd. (supra). It have been
further held that even the stock if any packed after 31 May
2006, was eligible for SSI exemption under Notification No.
8/2003 — CE. As they did not cross the SSI limit during the
said period from 1 June, 2006 to 03 August, 2006. Thus it is
established that Amba Motorcycles had stock of motor vehicle
parts of ‘Ninja’ and ‘Top’ brand of Rs.1,17,01,736/- at cost
price held by them as on 31 March, 2006, as per the audited
balance sheet and thus was stock packed prior to 31 May,
2006, and further the same was not procured from Amba Bi-
Wheelers Private Ltd., as have been alleged by Revenue.

20. As regards confiscation of goods worth Rs.3,16,93,424 /-
seized from the premises of Amba Bi-Wheelers Private Ltd., on
the ground that same were bearing the brand name ‘Top’ and
‘Ninja’ was not owned by them and had been stocked with
intention to remove without payment of duty. The learned
Commissioner (Appeals) have found that the seizure was
uncalled for and unwarranted as no clause of Rule 25 had
been contravened as the goods in question were accounted for
barring marginal and negligible arithmetical discrepancy. It
was also noticed by learned Commissioner that the
respondent Amba Motorcycles had filed, as well as Amba Bi-
Wheelers had filed the required declaration (SSI) duly
acknowledged by the Department within a few days of the

date of Notification, by which the activity of labeling, re-
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labeling and packing, re-packing amounted to manufacture.
And further the respondents were under bona fide belief that
there was no duty liability on the stock packed before 31 May,
2006. Further value of sales between 0lJune, 2006 to 03
August, 2006, was less than the value of stock lying packed
as on 31 May, 2006. Thus the duty liability was yet to surface
and/or arise. Further it has been accepted by Revenue that
out of stock aggregating Rs.1,66,96,969/- at MRP (as per
Annexure— I to the Panchnama) included the stock worth
Rs.1,45,43,534/- at MRP being imported goods purchased
from M/s Amba International Private Ltd., in duly packed
condition, on which appropriate Customs Duty and CVD had
already been paid and thus they were mere trading goods.
The respondent had produced corroborative evidence being
invoices and certificate from Amba International to the effect
that goods are supplied by them in fully packed condition
with brand name affixed on them alongwith a letter from the
Chinese Supplier confirming that said goods have already
been packed by them in ‘Top’ brand in boxes at China.
Further details of ‘sales invoices’ and ‘bills of entry’ with
respect to the goods were also produced. Further out of the
stock of Rs.3,16,93,425/- seized from the premises of Amba
Bi-Wheelers Private Ltd., the learned Commissioner have
accepted that stock of Rs.2,19,55,629/- had been packed
before 01 June, 2006, and only remaining stock of

Rs.97,37,696/- was packed after 01 June, 2006, after
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verifying the corroborative statements, date of packing of the
goods under seizure as per the labels which contained
complete details of part number, description of goods, quality,
MRP and total value of the goods. The learned Commissioner
further observed that no contrary evidence have been placed
on record by the Department, indicates that said imported
goods purchased by Amba Bi-Wheelers from Amba
International were in fully packed condition. Accordingly
appreciating the evidence on record the learned
Commissioner have observed that the purchase of fully
packed ‘Top’ brand goods by Amba Bi-Wheelers from Amba
International is established and, therefore, the same cannot
be treated as dutiable. Accordingly it was held that stock
worth Rs.1,45,43,534 /- lying with Amba Bi-Wheelers cannot
be subjected to Central Excise Duty being imported goods
received in fully packed condition of ‘Top’ brand. It was
further held that the remaining goods worth Rs.1,71,49,890/-
at MRP (Rs.3,16,93,424/- - Rs.1,45,43,534/-) having
assessable value at Rs.1,14,04,676/- after allowing the rebate
of 33.5% will be held liable to confiscation as the same had
been packed/manufactured by affixing the brand name of
some other person after 31 May 2006 without obtaining
Central Excise Registration, related to the period after 01
June, 2006. It was further held that the appellant is not
entitled to SSI exemption on these goods. Accordingly,

confiscation of goods valued at Rs.1,45,43,534/- at MRP was
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set aside. The learned Commissioner also accepted the
contention of Amba Bi-Wheelers that they were under bona
fide belief that they would be covered by the SSI exemption
and duty liability has still to surface till the stocks packed
before 31 May, 2006, were finally exhausted. The learned
Commissioner appreciating the law being duly made
applicable to packing, re-packing was made dutiable with
effect from 1 June, 2006, prior to that the respondents are
merely engaged in trading activity, is not amounting to
manufacture and these were not aware with the procedures
and law governing Central Excise, levied on manufactures. It
was only by the fiction of law that the respondents became
deemed manufacturers. Appreciating that the appellant were
exempt under SSI Notification for their clearances, till the
limitation of Rupees Two Crores, but only for the technicality
of using brand name of another with respect to some goods
that duty came to be chargeable on such goods. Thus
appreciating that there is only a venial breach without any
contumacious conduct and further taking notice that all such
goods were duly accounted for in the books of accounts
ordinarily maintained, held that the goods valued at
Rs.1,14,04,676/- at assessable value are liable to confiscation
under Rule 25 of CER, 2002, giving option to redeem on
payment of RF Rs.08 lakhs to Amba Bi-Wheelers with further
direction that after redemption the goods shall be cleared in

accordance with the provisions of the Act and the Rules.
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Further appreciating the facts and circumstances the learned
Commissioner have been pleased to reduce the penalty under
Rule 25 to Rs.02 lakhs read with Section 11 AC of the Act on
Amba Bi-Wheelers.

21. Regarding confiscation of goods worth Rs.75,92,061/-
from the premises of Amba Motorcycles, in view of the
findings that the said stock was arising out of purchase of
motor vehicle parts from independent vendors and subjected
them to process of packing/labeling etc., and were having
stock of Rs.75,84,522/- at MRP with Cost Price at
Rs.31,74,878/- as on 03 August, 2006, out of which stock of
Rs.60,84,380/- at MRP belonged to the stock held as on 31
May, 2006, and thus the same was not dutiable. It was also
held that the said goods worth Rs.60,84,380/- at MRP out of
total of Rs.75,92,061/- (seized stock), where packed and
manufactured by Amba Motorcycle itself prior to 31 May,
2006, and only remaining stock of Rs.15,03,027/- at MRP
had been packed after 31 May, 2006, and further they were
entitled to SSI exemption as they did not cross SSI limit
during the said period and further brand name ‘Top’ and
‘Ninja’ belong to them. Accordingly, the learned Commissioner
(Appeals) was pleased to set aside the confiscation of the
goods valued Rs.75,92,061/-.

22. As regards penalties on the respondents under Rule 26
the learned Commissioner have observed that for such

penalty, necessary ingredients that is, the knowledge and
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reasons to believe that the goods which the person had dealt
with were liable to confiscation, is completely missing in the
facts of the case. Further finding was recorded that the
Adjudicating Authority have imposed penalty under Rule 26
without there being any evidence on record in support of the
allegations that the respondent(s) had knowledge or had
reasons to believe that the goods in question were liable for
confiscation under the provisions of Central Excise Law. It
was also observed that the stocks seized from the
respondents was duly accounted for in the books of accounts
and that did not establish that there was an attempt to
remove the goods in question clandestinely without issue of
invoices/bills. Accordingly, the learned Commissioner was
pleased to allow the appeal in part of Amba Bi-Wheelers and
further pleased to allow the appeals of the other respondents.

23. The respondent-assessee Amba Bi-Wheelers is in cross
objection against retention of confiscation of goods worth
Rs.1,14,04,676/- at assessable value. The learned counsel
points out from the impugned order that, the learned
Commissioner (Appeals) have accepted the fact that all the
goods in the premises of the assessee are fully accounted for
and there was no attempt of clandestine removal. The learned
Commissioner have also accepted the fact of filing of
declaration by the assessee for availing SSI exemption which
was admittedly filed on 09 June, 2006, that is within 10 days

of imposition of Central Excise Duty by way of deemed
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manufacture. Accordingly, there being no ingredient of Rule
25 of CER, 2002, read with Section 11 AC of the Act, the
confiscation is bad and fit to be set aside. Accordingly, the
learned counsel prays for allowing the cross objections with
appropriate relief.

24. Having considered the contentions and grounds of
appeal and the cross objections, I find that the learned
Commissioner have not erred in allowing the appeal in part of
respondent Amba Bi-Wheelers and allowing the appeals of the
other respondents. I find the findings are reasoned and
proper and there is no impropriety or illegality in the
impugned order. Accordingly, I dismiss the appeal filed by the

Revenue as well as the cross objection filed by the assessee.

(Pronounced in Court on......cccooevviviiiniiinnn.e. )

(Anil Choudhary)
Member (Judicial)
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