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Date  of  Hearing/ Decision:    08.08. 2018  

FINAL  ORDER No.52871 /2018 
 

Per: C L Mahar: 

 The brief facts of the matter are that the appellant-assessee is 

engaged in the manufacture of various kinds of fertilizers.  They are 

also registered with the Service Tax department under the category of 

„Goods Transport Agency‟ service.   As recipient of GTA service, the 

appellant-assessee is discharging their service tax liability as per the 

provisions of the Service Tax  law.   It has been the contention of the 

department that the appellant-assessee  has not included the value of 

loading /unloading,  and stacking   charges in the service value of 
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GTA service.  The department has primarily relied upon  the CBEC 

circular No. 104/2007-2008 ST dated 6.8.2008.   The short payment 

of Service Tax amounting to Rs.57,21,856/- for the period June, 2008 

to March, 2012 have been demanded under section 73(1) of the 

Finance Act, 1994.  The provisions of penalty and  interest has  also 

been invoked.  The matter came  to be adjudicated vide  impugned 

adjudication order dated 19.12.2014 wherein the charges as invoked 

in the above mentioned show cause notice has been confirmed by the 

learned Commissioner. 

2. The appellants are before us contending  the levy of service tax 

on the charges of loading /unloading, staking / de-stacking  of 

fertilizers consignment transported by their various contractors.   It is 

the matter of record that the assessee has duly discharged their service 

tax liability on the transportation charges paid by them to various 

transport contractors under reverse charge mechanism basis as 

provided under the Finance Act, 1994.   It has been the contention of 

the department that the charges of loading /unloading staking / de-

stacking  fertilizers consignment transported by various transport 

contractors  should also  have been included in the value of services 

while discharging the service tax liability.   It has been the contention 

of the department that as per the circular  No. 104/07/2008 ST dated 

6.8.2008 provides that - 
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 “. Issue 3 : Whether time sensitive transportation of goods by 

road in a goods carriage by a GTA shall be classified under 

courier service and not GTA service? 

Clarification : On this issue, it is clarified that so long as, (a) 

the entire transportation of goods is by road; and (b) the person 

transporting the goods issues a consignment note, it would be 

classified as „GTA Service‟.” 

2. Thus, on the above clarification arguing  that the value of 

impugned   services like loading /unloading, staking / de-stacking  etc. 

should have been included in the value of services,  discharging the 

service tax liability on reverse charge basis by the appellant assessee. 

3.  It has been the contention of the learned advocate  that the 

appellant-assessee have correctly discharged his service tax liability  

wherever  the value of  loading /unloading, staking / de-stacking  is 

consolidated and included in transportation charges.  The appellant-

assessee has discharged their Service tax liability  on the entire value 

of the contract after availing the prescribed abatement.  Further only   

where the charges of loading / unloading staking / de-stacking        of 

the warehouse is separately provided in various  contracts,  same  has 

not been included and as per the contract the service provider has to 

discharge the Service Tax liability of handling loading/unloading 

charges which are recovered by the contracts from the appellant 

assessee.   Learned advocate has taken us through various sample 

invoices to prove his contention as contained in this regard.   A copy 

of such invoices is reproduced  herewith:
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4. A glance on  above mentioned invoice makes it apparently clear 

that the appellant assessee  while giving contract to  transportation of 

fertilizers  have categorically  provided that the transportation charges 

are to be quoted exclusively  of service tax  because the appellant 

assessee knew that they themselves have to discharge the service tax  

liability on transportation charges under reverse charge mechanism 

basis.    While so far as the other charges like rack handling loading 

/unloading  of fertilizers cargo and stacking and un-staking  of cargo  

at the warehouses etc are concerned,  these  charges  are  inclusive of 

service tax  and the bidder   i.e. the   transport   contract was supposed    

to discharge  the service tax  liability on such charges themselves.  It 

has also been contended  by the learned advocate that CBEC vide 

their clarification on various service tax  matters, issued from F No.  B 

11/1/2002 TRU dated 1.8.2002 has provided that if lump sum amount 

is charged for both transportation and cargo handling, the service tax 

will be payable on the entire amount,   On the other hand,   if  the bill  

indicates the amounts charged separately for cargo handling and 

transportation  on actual basis  (verifiable by documentary evidence)  

in  that case, the service tax should be leviable separately under the 

relevant service tax category i.e. cargo handling charges and road 

transport agency charges.   The relevant portion of the above 

mentioned clarification is reproduced herein below:- 
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 “3.3  Cargo handling service provided in relation to storage 

of agricultural produce (scope of the term “agricultural 

produce” is given under the storage and warehousing service) 

or for goods meant to be stored in cold storage have been 

exempted from the levy of service tax.   (see Notification 

No.10/2002-ST). 

4. A point has been raised as to what would be the value of 

service tax in a case where transport and cargo handling 

service is provided in a composite manner.  The measure of 

tax is the gross amount charged by the cargo handling agency 

from the customer.  Therefore, if lumpsum amount is charged 

for both transportation and cargo handling, the tax will be 

payable on the entire amount.  On the other hand, if the bill 

indicates the amount charged for cargo handling and 

transportation separately on actual basis (verifiable by 

documentary evidence), then the tax would be leviable only on 

the cargo handling charges.” 

 

5.    Learned advocate  has also contended that the demand is barred 

by limitation as there are no element of suppression of facts or  mis -

declaration on their part with an intent to evade service tax, it is 

argued that  the accounts of the appellant-assessee are being audited 

by the Department on regularly yearly basis  and all the facts have 

been before them and therefore the extended period of  time 

provisions of Section 57 (1) for demanding service tax  is not 

invokable in their case as in their  case  the elements required for 

invoking  extended time  provision   are not  available.  Accordingly, 



ST/50851/2015 

8 

 

the penalty under section 78 of Service Tax  Act, 1994 is also not 

invokable.  

6. We have heard Shri Sanjay Jain, learned DR who has reiterated 

the findings of the order in original. 

7. We have heard both the sides and we are of the view that 

provisions of  Circular No. 104/07/2008-ST dated 6.8.08 are relevant 

only in cases where the consolidated value of transportation charges is 

being recovered from the service recipient by the service provider.   

And the clarification is primarily with regard to  whether abatement  

will  be entitled on the full value of such charges i.e. transportation 

charges plus cargo handling, loading, / unloading,  stacking 

/destacking charges  etc. are also included.   In this particular case, the 

contracts for transportation of  fertilizers cargo filed by the appellant 

assessee, with regard to various transport contractor  are very 

categorically having two  parts, first, which is primarily for 

transportation  of fertilizers; and  second is for loading / unloading and 

stacking/ de-stacking of fertilizers and separate charges for each 

activity are indicated .   The appellant-assessee has very categorically  

and in very transparent  way has provided that the service tax on 

transportation charges will be paid by them and in case of cargo 

handling i.e. to say loading / unloading stacking/ de stacking    of 

fertilizers will be paid by the service provider himself.    We find that 
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since the value of both the services have categorically been provided 

separately, the appellant assessee has discharged his service tax 

liability under reverse charge mechanism of transportation charges as 

is the requirement of Service tax law, we do not find any legally 

tenable  ground to    demand service tax on the cargo handling charges 

on which service tax    as per the provisions of service tax  law is to be 

discharged by the service provider i.e. various transport contractors. 

8. The CBEC has also in their clarification dated 1.8.2002   

(supra) has provided   that in cases where payments including the bill 

amount charged is  separate for  cargo handling and other 

transportation charges, the Service Tax  to be paid on actual basis i.e. 

cargo handling charges are to be taken separately for  deciding the 

Service tax  liability.  Since in  the present case, the value has been  

indicated separately and there is no charge of the department that the 

service provider of the cargo handling service  like loading /unloading 

stacking /destacking  of fertilizer consignment  has not discharged 

their service tax liability.   It is seen that the department has not even 

tried to  prove   that there is short payment of service tax.    We also 

find that  since there is no charge of non-payment of service tax by the 

contractors of cargo handling services like loading / unloading etc. in 

that case they must have paid service tax on the full value of service 

and if same is added to the transportation  charges, the appellant-

assessee will be entitled for prescribed abatement and as a result the 
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Department would get less amount of service tax.  Thus, we find no 

merit in confirming  short payment service tax in this case.  

9. We also agree that since the appellant assessee is being audited 

regularly by the Department and all the details have been in the 

knowledge of the department  and the   charge of suppression of facts 

or mis declaration etc. have not been established by the department.  , 

Therefore the demand of duty under section 73 (1)  under extended 

time proviso is not sustainable on the ground of limitation  in this 

case.   Therefore, we  find that demand is also barred by limitation.   

10. In view of the above, we do not find any merit in the impugned 

order in original and thus same is set aside.   Accordingly, appeal is 

allowed. 

                     (operative part of the order pronounced in the open Court) 

 

 

 (   Rachna Gupta   )                                           (  C L Mahar  ) 

 Member ( Judicial )                                         Member (Technical)     
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