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1. The present appeal is filed against the Order-in-Original No.
06/PC/ST/BPL-11/2016 dated 29.01.2016 by which the Id. Adjudicating
authority has confirmed the demand of Rs. 61,84,731/- along with
interest and penalty under the provisions of Finance Act, 1994
(hereinafter referred to as ‘Act’). Further, a penalty of equal 10 %

was also imposed on the noticee in terms of Section 76 of the Act.
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2. Brief facts of the case are that during the course of scrutiny of
appellant’s ST-3 returns for period from April, 2012 to June, 2012 &
October, 2012 to March, 2012, the Department observed that the
noticee has self adjusted the excess service tax payment made in the
subsequent period, which was objected upon by the Department under
the provisions of Service Tax Rule, 1994 (hereinafter referred to as
‘Rules’). Accordingly, the demand was confirmed after due process of
law and which is a subject matter of present appeal.

3. Ld. Advocate submits that the Show Cause Notice itself accepts the
fact that there has been excess payment on account of liability
towards the service tax for period March, 2012 which is also not
disputed and denied by the Department. The same amount of excess
payment of Rs. 61,84,731/- was subsequently adjusted as per the
provisions of Rule 6 ( 4A) of the Service Tax Rule and the contention
of Department that the intimation is required to be done is not at all
prescribed in the said Rule. Therefore, it was contended that there is
no irregularity that has been committed by the appellant. Further, it
is pleaded that in fact the Commissioner while adjudicating has relied
upon the provisions of Rule 6(4A) of 6(4B) to confirm the demand is
not at all applicable in this case.

4. Ld. DR on behalf of the Department reiterated the findings contained
in the impugned order.

5. After having considered the issue at hand, we find that there is no
dispute regarding the excess payment of service tax made by the
appellant. We have also perused the Rule 6 (4A) of Service Tax Rules,

which is as under;

“"Rule 6 [(4A)] Notwithstanding anything contained in
sub-rule (4), where as assessee has paid to the credit of
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Central Government any amount in excess of the amount
required to be paid towards service tax liability for a
month or quarter, as the case may be, the assessee may
adjust such excess amount paid by him against his
service tax liability for the succeeding month or quarter,
as the case may be.”

6. After the perusal of the Rule 6(4A) it is quite clear that there is no
need for any intimation to be filed by the appellant. We find that this
rule has been made to take care of the situation where some excess
payment is made towards liability of service tax adjustment thereof is
permitted in the subsequent return filed, by the registrants, which has
rightly been followed in this case. Therefore, we find no infirmity or
propriety has been committed by the appellant. Accordingly, we set
aside the impugned order and allow the appeal with consequential

benefit, if any.

(Dictated and pronounced in open court)

(RACHNA GUPTA) ( BIJAY KUMAR)
MEMBER (JUDICIAL) MEMBER (TECHNICAL)

Tejo



