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ASHOK JINDAL

The appellant is in appeal against the impugned order
wherein penalty under section 11 AC of the Act has been imposed.
The facts of the case are that the appellant is clearing old and used
capital goods by reversing Cenvat Credit on the said goods. In fact,
at the time of clearance of the old and used capital goods, the rate
of duty was higher and on pointing out by the Revenue, the

appellant paid the differential amount of duty along with interest.
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2. Later on, the show cause notice was issued to the appellant
to impose penalty under section 11AC. The penalty was confirmed
against the appellant. Hence this appeal.

3. None appeared on behalf of the appellant. In the interest of
justice, appeal is taken up for final disposal.

4. Considering the fact that the appellant has paid the amount
of differential duty along with interest before issuance of the show
cause notice, therefore, proceedings against the appellant was
required to be closed as there was no malafide on the part of
appellant to not pay the duty. In terms of Rule 3(5) of the Cenvat
Credit Rules wherein, it was required that the Cenvat Credit availed
on the capital goods are required to be reversed. Therefore, the
appellant was able to prove its bonafides.

5. In these circumstances, penalty under section 11 AC of the
Act is not warranted, therefore, the penalty imposed on the
appellant is set aside.

6. In result, the appeal is allowed with consequential relief.

(order dictated and pronounced in the open court)
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