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ASHOK JINDAL

Heard the parties.
2. It is a case where the penalty has been imposed on the
appellant under Section 76 and 78(1) of the Finance Act 1994.
3. The facts of the case are that the appellant has mis-
calculated the taxable value of the services provided by them and

paid the service tax accordingly. For the earlier period, the
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Commissioner (A) hold the method of calculation by the appellant
is correct and dropped the proceedings. The said order was
challenged by the Revenue before this Tribunal but the amount
involved was within the monitory limit of the litigation policy,
therefore, the appeal was withdrawn. For the period in question the
issue of calculation of taxable value of service arises where the
authorities below held against the appellant and also imposed the
penalty. The appellant is not contesting to the demand of the
service tax but is contesting the penalty by way of this appeal.

4. Considering the facts that earlier the method of calculation
adopted by the appellant was found to be correct, in these
circumstances, penalties under section 76 and 78(1) of the Finance
Act 1994 are not imposable as appellant has been able to prove
their bonafides.

5. In these circumstances, the penalties imposed on the

appellant are set aside. In the result, appeal is allowed.

(order dictated and pronounced in the open court)
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MEMBER (JUDICIAL)
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