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1. This appeal has been filed against the impugned order wherein the
demand has been confirmed on the activity of transportation of pipes by

road from their factory to site.

2. The facts of the case are that the appellant is a manufacturer of pipes

and had undertaken the activity of laying of pipes at the customer site. For
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transportation of pipes from their factory to the customer site, the appellant
availed transportation services during the period October 2007 to September
2008 but did not pay service tax thereon. Therefore, a show cause notice
was issued to the appellant to demand service tax under reverse charge
mechanism on the transportation services received by the appellant. The
matter was adjudicated and the demand of service tax was confirmed along
with interest and penalties were also imposed. Against the said order, the

appellant is before this Bench.

3. Shri Sayed Tausif, General Manger of the appellant firm appeared and
submits that the appellant is engaged in the activity of “Works Contract”
and as per the agreement they were required to carry the pipes from their
factory to the customer site and lay the pipes on which they are paying VAT.
On the valuation of transportation also they are paying VAT. Therefore, they
are not liable to pay service tax. Alternatively, he submits that if they were
required to pay service tax, they would be entitled to avail CENVAT Credit.
Therefore, this is a revenue neutrality and therefore proceedings are not

sustainable.

4, On the other hand, Ld. AR submits that it is an admitted fact that the
appellant received services of transport agency for transportation of pipes
from their factory to the customer site and in terms of Rule 2(1)(d)(v) of
Service Tax Rules, the appellant is liable to pay service tax under reverse

charge mechanism on the transportation charges received by them.
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5. Heard both sides and considered the submissions.

6. On consideration of submissions, we find that it is no doubt that the
appellant is executing works contract but during their activity, they are
receiving services of transportation and in terms of Rule 2(1)(d)(v) of
Service Tax Rules, they are required to pay service tax being a service
recipient of transportation under reverse charge mechanism. Therefore, we

hold that the appellants are liable to pay service tax along with interest.

7. Considering the facts of the case that the appellant is entitled to avail
CENVAT Credit thereon, therefore, by invoking Section 80 of the Finance Act,
1994, we set aside the penalty imposed on the appellant. The appellant is
at liberty to avail CENVAT Credit of service tax paid being service recipient

on the transportation service.

8. The appeal is disposed of in the above terms.

(Dictated and pronounced in open court)

(ASHOK JINDAL)
(MEMBER (JUDICIAL)

(P. VENKATA SUBBA RAO)
MEMBER (TECHNICAL)
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